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3 negeſlary upon there 
, to reſcind ſuch of their conſtitu —— 
38, Were repugnant to the romaine fr 
2. . 31. 3 pe that peri a 


. 0 bo by, * continues to have — authority i 
| E where it is not derogated from by 
"tute; or cuſtom, and where the genius ot ou 
ds ſuffers us to apply ii. ee 102 
25 age, Our n or eee, lim 
Whic without being expre Yu! | 
"= 2 155 2 its facgs he e 
— people; Which con diß pre. 
_ - famed from the ancient cuſtom of the com 
munitr, L 32.5 Kd r 5 
1 and ſu n, the tence, cou 42 
tes, Sr. No D le | 
ting this fort, af Eu bes 


d grea | ey of acts 99 
Kabliſh. them. than others... Cuſtom, as it is . 
| equally; founded in the will of the lawgives 
With written law, has therefore "the Das 
fed: Hence, as one ſtatute may be explained 
or repesled by another, fo a ſtatute may be 
explained by the uniform practice of the gm 
munitz, 4 37. de legib. and even go into 
by a. contrary. cuſtom, But; this 
power of cuſtom to Coon —— Ty 
W666. generally confined. by la 


| Tan kann 5 
conſidered as part of our cuſtomary law; and 
without — where 2 particular cuſtom is 
thereby fixed or Ar ſuch cuſtom of itſelf 
conſtitutes law: But deciſions, though thexv 
bind the parties litigating, have not, in their 
own nature, the authority of law in ſimilar 
caſes; yet, where they continue uniform, great 
weight 3 is. juſtly laid on them. Neither can the "Ft 
of the. houſe of Peers of Great Brit ments of 1 
tain reach farther than to the parties in the 1 | 
appeal, fince in theſe, the Peers act as judges, | 
not as lawgivers; nevertheleſs, where a-fimis 
lar judgment is repeated in the court of the 
laſt reſort, it muſt have the ſtrongeſt — 
upon the determinations of inferior courts! ' 
18. By the rules of interpreting ſtatute · law luterpre 
received in Scotland, an argument may be uſed tation of 
from the title to the act itſelf, a rubro 233 
grum; atleaſt,” Where the rubric has been ei- 
cher originally framed, or afterwards adoptec 
by the Kgiſlature. The preamble or narrative: 
Which — owe the inconveniencies that had s x- 
riſen from the former la, and the cauſe in- 
ducing the enactment, may alſo lead a judge to eee 
the . e hen — But he 
weig t is to on ſtatutory words. 
19, Laws; being directed to the-unlearned 
28 Well as che learned, ought to be conſtrued 
in their moſt obvious meaning, and not ex- 
P 8 de ae ee | 
were the proper ſenſe of the words is ag com. 
moediqug and equally fitted to the ſudject of 
the ſtatüte: Laws ought to be e fo 
ag, tO-wiclude abfardities, J. 19. de legit ane 
in ce eue which appears ppears moſt ugfeeahle to.” | — 
n 5 395 THUG? 51 | "former | #th3 4c 
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"Ra 


ee intention-of 
theclatygiverf HHH , YS. c and tot th 
—__ raliframeandifiruture ef ehe conſtitution. in 
Prohibi- laws, where the rigbt of acting is 
tory las. takes from a peſo no folely for the- 
of andcherp the 
hose behalf the law: was made, ſhall 
the act done in breach of it; but the iconfent | 
SO Wm —v—ęV— ⏑—7 1 
has iin matters Which regard the public utility of a 
. 39. 4% part} Where the words of 'a 
ſtatute dre capable but of one meaning, the 
ſtatute muſt be obſerved; however hard it ng 
g RN perſons, J. 12. Ci. 5 
+ Npvrertheleſs,'as' no human 01 
<ati-comprehend all poſſible caſes, more 
2 ſometimes meant by the lawgiver than 
q and hence certain ſtatutes, where 
loterpre- extenfion ig not plainly exeluded, may been. 
_ tation by tended beyond the letter; to ſimilar und omit 
Rn "ted cafes; others are to By CUNT weer ſta⸗ 
3 nter Words Wh P5564 3326 5d ein 
6 ee A ſtrict Won de obe applied, 
| * tarpreta-* 1. I eorrector 2 —— oe e- 
tion. Writ former * 4. 14. de and ö to ſta- 
Lautes which enact heavy penalties, 'orireſtrain 
the natural berties ef mankind.” 5. Jaws, | 
made iow becalioniibt preſen 
| fiery pad 8 drawn to mila 
after preſſure wer“ 3. ſtatut 
eftabliſh: *ertain” Wette 0. requiſite to 
; „uch ſolemnities are not ſuppliable by 
egetwehtv; for wlemnities loſe cheir nature, 
1 ben they are not er formed 
| So _—_ which em memes (ood (caſts, 


conſent of nim in 


nne 
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2 hut, where a law. d not deſcend 
to partitulars there is er Nate to ex. 
tend it to ſimilar caſes. 5. Statutes, Which 
carry à diſpenſation or Privilege to particulaa 
perſons on ſocieties; fuſſer a ſtrict interpreta:- 
tion becauſe they derogate from the general 
la, and impIUu burden unn the veſt of Eee 
community: But at 0 rate can a privilege © 
de explanmed!: to the Prezudies of | chef ia 
whoſe behalf it was As che 
foundation of cuſtomary law: is-uſage;vwhtie 
conſiſts in fact, ſuch lam can go — 9 - 
\nfage has gane: 
al ſtatutes, ooncerning matters ſpeeci- Ampleias 
allyfavoured: by-law, Feceive'an ample iter. terpreta · 
pretation as laws for the ment ef ©192e 
commerce. or of any uſeful public? underta- 
ing —— — dying 
| , bor reſtraining fraud, for proven. 
Ae eee though to ſub- 21 
jette matter ſhuuid not be a favourite oi tho la -:_:; 
may be extended to ſimilar caſes whieiwded 
nut eniſt hen the ſtatute was made; and-for 
which, therefore it was not in the lawgiver's | 
-powerf0provde 77 17 top PR ws —_ 
1:229Fxjery): ſtatute; however unforourabic, 
muſt recerve the interpretation ineceflaryoito 
give dt eflecti: And, on the other hand; in the 
extenſion of favourable laws, {cope muſti not 
wen 0 the 1 in diſcovering 
-remoto gesemplances; theextenſion mnſt be i- 
mitrd to che caſes i ſimilar. 3 
Theres g uound to concluue, that cba legülsture —— 
1 oimittech caſe out of the ſtatute purpoſ e- 
—— — — ; bas 
chat JTqQAS © 
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| fanding which, theſe. — —— Z 
ſeeing) all» their neceflary. writs, 
e en Iu Avia 


; Juxildiction was; by the RD man law, either 
: tion, Ma 7 45 contentious; Voluntarypwas that 
. — v—— — 


Nit. 2. 


1 13 
any judge, and upon any day, and in any 
_ Mere Was that which was ex 


—— in debateable matters, which were by 
froth nature capable of receiving a judicial — 

; and chis fort could not be proce 

| in, uvupon'alawfulday, in court, and hy th 
ge alone who! was competent to — 
— judicial ratifications of Women cloathed 
With Huſbands, may be claſſed the acts of 


wich there lies no appeal to a higher court. 20d 

Though the Britiſh honſe of Peers is, ſince the 
union of the two kingdoms, our only ſupreme 
court / in a ſtrict aceeptation, our courts of Seſ- 
ſion, Juſticiary, and Exchequer, may ſtiiliʒ be 
called ſupreme in a lower ſenſe; as their juriſ- 
diction is univerſal over the whole Kingdom, 
Vas the ſentences of all other courts are — 
the re vie of one or other of them, and as their 
ſentences can be brought under review by ao 


court proper to Scotland. Inferior courts, are 


thoſe hoſeſentences art ſubject to the revie v 
of the ſupreme courts, and vhoſe juriſdiction is 
confined ta a particularcounty, borough, or o- 
ther territory; as Sheriffs, j uſtices oſ the peace, 


ommiſſaries, Barons, t. Mixed j 
participates of the nature both of 


court of Admiralty, and. chs-Commidarieviof 
_»Edmb ue an univerſal: j 


inferior Aumirais and 


among 
voluntary juriſdictiea, E. gb. 1688, Caubrans. 
pe 2 is eithen ſupreme, inferios; ſupreme, 
on mixed That juriſdiction is ſupreme, from 2 


ed; 


Magiſtrates of boroughs, inferior — 8 


and infrrior: Thus, che —— 


ibn over 
«Scotland; andithey can revieunthe degrees of 
IES 3+ but ſince 78 Ap 


-- in-thate inferior SORES 11 ngen. of 
Ae! 48-0 Juriſdiction. is either civil or criminal. 
5 Byiths firſt, queſtians of private right are der 
cided; ay Hor hogs crimes are puniſhed. But, 
im all juriſdidion, though: merely cixihithere is 
a per inherant in the judge to puniſh, either 
nur aN, or b & PECUUATY: fine, thoſe; who 
fie: ing the; | b eee of 


N — ; Moone 

T eri juriſt — neſuit. | 
N eine et b 
priraivs 356.7 2 15 either privative OF cumu- 
mulative; ati we. Privative juriſdiction, is that; = 
þ es — xcluſion of 


1 18 k 3 


A e 1 


abe been nr : 

— of —.— 1 — Nuging 

Happen, 7 judges 

the exexciſe of their right, thatgudge,;by | 

Warrant. che, delinquent is firſt, cited; ox appre: 
| bondeds (che in the e ene enen 


La + RING 


EE 9 of juriſdition; bein rn 
. de in 33 of the : and 
ntee, wele therefore perſonal, and died with N 
A ſelf. But, upon the introduction of the 
aaa beten by which certain furiſdiQions; a8 
of nyo Ya Nb, regality . S. were anneted te 
lands, tliefe jurifdictlons became patrimonial 
and deſcendible to heirs, as" well as the lands 
to Which they were annexed; and even after 
fheriffſhips' caſed to be territorial „by the 804 
vereigt's reſuming the iction to himſelf 
from the proprietors of the lands to which it 
a was originally annexed, Cr. 104. S 14 the Gro __. 
y "trade" heritable grants 1 e 
belles But, By 20, Ces. TH 4 2. all heritable ju- 
fifdiRions:cxeeptthoſe of adraivalty and à ſmall 
pittanee reſerved to Barons, are either want 
a e annexed-to the crown. s 
a3 Ge re on is either or-del proper 
er juriſdiction, is oe or bee to and 
& I gated, 


magiſtrate himſelf; in virtue of dis dele 
del“ Delegated, is that Whieh is“ commu- 
ted by the judge to another Who acts in 
Mie Barde cl. dd a depute or deputy. Where 
# deputy appoints one uncler him, he is euled 
ute. No grant of juriſdickion, which'is 
aH"ofice're | Perbost qualifications; "eat 
be dele the granter to another, with- 
power in the grant. Such power 
en in al! perfonal grants'of ſheriff 
Donate Sr; 


poration; In patrimonial 
98,0 40 Was poffiple the heritable offer 
bee incapadle of Fon he diſcharging the 
W Was ny 
* 


Book I. 


| appoint. depuis for whom ke band . 
| ſwerable, ar 11 52 
cn; jn 9. Civil — — e 1. rati 
A if the defender has his domicile _— 
the judge's territory. A domicile is the dwell- 
| ing-place where a perſon lives, with an inten- 
- micilii; — and cuſtom has fixed it ag a 
true, that reſidence for forty days founds ju: 
riſdiction. If one has no fixed dwelſing place, 
e. g. a ſoldier, or n a per- 
ſonal citation a him within the territory 
is ſuſſieient to found the judge j ction o- 
ver him, even in civil queſtions, E12. Nov, 
1709, Ln. As the defender is not obliged 
to appear before à court to which he is not 
ORIG 9 follow d ue 
2. Rations 10, It is founded, 2. — * if the 
22 Aujecd in neſtion lie within the territory. If 
| that ſubject be i immoyeable, the judge, whoſe 
 juriſdichon-is-fc ed in this way, is the ſole 
judge competent, excluding the Judge of "the 
domicile; for an immoveable ſubject cannot 
ſuitk places; and muſt therefore be ee in 
that place where it is ſituated. „ 
Letters of l. Where one, who has not bis 8 | ile 
_— within the territory, is to be ſued before a 
; inferior court ratione- rei ſitae, the Court of 
ZSeſſion muſt be applied to, whoſe J nen 
is univerſal,” and who, of courſe, grant letters 
of ſupplement to cite the defender to appear 
before the inferior judge. Where the party. 
to de ſued reſides in another kingdom, 
has an eſtate in this, the Court of Seſſion is the 
only proper court, as the cammunne forun wall 
— Inq * ede 
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his nis tate be berltable, 3 is conkered as lawfully: 
ſummoned toqthat court, by a citation at the nj 285 
Market · craſs of Edinburgh, and pier and ſhore 

Leith; But where, a: ſtranger, not a native b + 
of. Scotland, has only a, moveable; eſtate inn 
this kingdom, he is dæemed to be o little ſub, 
ject to the juriſdiction of our.courts, that a. 
tion cannot be brought againſt him, till his- 
effects be; firſt attached by an arreſtment iuriſe 
dickianis fe undande rauſa, Harc. 487. which is laid 
on by a warrant iſſuing from the ſupreme courts 
of Seſſion o Admiralty. or from that within 
7 territory e. is ſituated, at the 

t af the creditor. 13 * „ eee ,O7 

D may, in ſocial — arreſt or greg. | 
ſecure the perſons of ſuch as have neithen do: ment of 
micile nr eſtate within his territory, even for ſtrangers. | 
civil Ges Thus, on the beirdes — ns N 


_ cqurie hy the,jud; <-ordinary o | 15; 
gaipſtthoſe, who: have their — pon the 
for arreſting their perſons; till 
— „Liv caution Judicis ti: And even the 
ons of citizens on natives may be ſo ſecured. 2 


eln 


en. reaſon to ſuſpect that they | Ba 1 5 
2 fugs, i. e. chat they intend ui - 


150 with — from the kingdom; pon Ae 


7 the creditor who applies for the 


— — — hasfurniſhed one ha lives 
| whe borough in meat, cloaths, or õthen 
W po pre ige, 2ndwho has no ſecurity; for it 
dls 6 compte beck, may arreſt kis:debtorji 
echrity judicio:/iſti, 16726 (vio) 


hes may be declincd, i %% his Juris Sound- 


wned judicially, 1. ratione' cauſe, of decli- 
por is 3 incompegency to the pecial cauſe nature. 


»ought before * Thus, the court of Sef- | 79/9" | 
3 C a 


\ 


« 


e — 


— — + _ 
- ee ee 


1 a 
— , — 
TD — = — * —— 
— ———Eä—k—ͤ —— — 


bon may by! cedines in china cauſes: In- 


ferior judges: 3 in declarators of property, &. 


2. Ratione 2. Raflane fiſpecti judicir; where either the 


1 >» judge himſelf, or his near kinſman, has an in- 


#4; tereſt in thefuit. Where a company is conſti-: 


tuted by patent or act of parliament, by which 

a public benefit is intended, a judge cannot 

be declinedan the cauſe of — 2 mere- 

| ly, becauſe he is a proprietor; an 3 of- 
which we have in our ban 2 panies; 

r Com. tit. de judic. 9 45. 1 has ad bh 

Seſſion were by i594, f. 212. . — valified from 

voting in the cauſes of their fathers, brothers, 


or ſons : But, by 1681, c. 13. one rule is laid. 


down for. all judges, ſupreme and inferior, 
that no judge can vote in the cauſe of his far 
ther, brother, or ſon, either by conſanguini- 


5 ty or aſſinity; nor in the cauſe of his 9 


nephew by conſanguinity. A deputy may be 


_ declined; as ſuſpected, where the principal 
Judge is a party, 1555. e. 39. $ wif. except in 
corey an which he is a to judge by 
ſtatute, 1579, ic 64. W 

„Nee 14. Judges may be bed ratüne priviles 
Lad 5 7 where the party is by 1 

their juriſdiction. Thus all members of 
the Col as of Juſtice may decline the juriſ- 
{inferior ju udges, 1555, c. PE Bur 
AS 2» eb privilege has no operation till it be 
I elne U e be not pro- 
ponad, the judge may proceed in the 7 — 
The privilege, exem ting members of parlia 
ment from civil juriſdiction, ſitting the parlia- 


ment. is ſo ſtrongly founded, that ior expertly 


* 3 them, me”) 
ob WAVE. e 25 4 1 


„31088 AUK. fit 2 


| n hg | 
K-04 MY f wag 10 710. — 9 8 % ; 0 


— * * * 4 F 
. {4 1S * 1 
8 | 


* F * 1 1 
327 4 7 5 
7 1 * 5 0 8 1 „ 
: * * . % 0 7 , » * 
{ g ns * 4 1 e 5 5 . 92 — 
„ 


e exempted 


Tit. 4. vad . ts 


16. Ploro gated.. Juriſdiction. uli in Proroga⸗ 
conſentientes ) is that which is, by the conſent, of 2 5 
parties, conferted upou A judge, Who, with 
out ſuch conſent, would be incompetent. A [t requires. 
defender's abſence does not infer his conſent ; * — 
the decree will be void, as prongunced 4 3 
nun ſus judice, if an explicit conſent be not 
adhibited, or ſome poſitive act done by the de- 
fender, im — conſent, e. 4. exhibitin 7 
fences in cauſa; becauſe, where a Juggs 5 1 

competent, | every ep he takes mult, be null, 

till his juriſdiction be made competent by the 
party's ory ſubmiſſion to it. It is otherwiſe, 
Where the judge is competent, but may be 
declined by the party upon privilege, ſabr. 

8 14. Where the defender pleads a declina- 

ture which is repelled, prorogation is not 
inferred, though be [ſhould . . offer 

5 defences : in cauſa, 7 29. Fuly 1696 „Sbas . . 

1 A. clauſe, .conſenting to he regiſtration Boes 4 
of a writing in the books of 4 judge's court, clauſe for 
oy not imply a prorogation © N judge's — 
Juriſdiction, in any queſtion that may be im | 
moved afterwards upon the effect of the wri- conſents 
ting; ſuch conſent 1s limited to; the regiſtr : 
| depen is guodammege juriſdictions volunta 

e is not to be ſtretche by iniplication, 

ts 54 AN juriſdiction. k 5 
„„ order to prorogation, t e 6, 
muſt. TW. juriſdiction, ſuch as may 995 oy TL 3 
fogated, I. 1. de ſudic. Hence, 1 fe judges - 
cannot be admitted, where the judge's juti :- 
diction is excluded by ſtatute; Thich — 
to be the caſe of 168 1, c. 13. Hence like. 
wiſe, no conſent can prorogate the juriſdiction 
of a Judge whoſe commiſſion is vacated, or its 
term expired; nor of a judge while he is 
out. 1. his OT} | But a defender, n 


Bis ile be without a 8 juriſdiction, 
| Wo "6 if cited within the territory, ſubject him- 
ſelf to the juriſdiction, by appearing in court, 
And offering peremptory defences, 2 3-Feb. 162 7 
| Service. 
Prorogatio Ig. In queſtions of civil juriſdiion, . 
die r in Who Was only conſtituted to a certain 2 ge, 
— cauſes, might, by the Roman law, have had 
| is juriſdiction prorogated to cauſes of a dif- 
ferent nature, J. r. C. de furiſd. omn. ud. By 
dur practice, fach prorogation is rejected, 
FP. Fal 13. Yet where the cauſe is of the ſame 
ature with thoſe to which the judge is com- 
petent, though law may have confined, his 
Juriſdiction within a certain ſum, parties may 
te it above that fum, unleſs where 
prorog ation is prohibited; an inſtance of which 
hh Bition we have in the juriſdiction: of ba- 
as reſtricted by 20. Geo. "Ul. e. 43. © Prorg- 
8 155 is not admitted in the King 8 bene 
or the intereſt of the crown cannot be hi lure 
by the negligence of its officers, in the ma- 
TOY Bore, 55 of . 1600, c-. e Jan. 
"F712; Bren, er t 105 
| Oaths to Wy 11 I judges muſt at their admiffion Hear rear, 
betaken f. the oath of MAN and, ee 98 
by judges, 1 1693, c. 6. 2. The oath of 3 x 
©, tion, which was firſt impoſed. 6. 
. and das been Ance ne — 22 


Ap ;prc 2 go 

dined "the For itSietion of the WEN bt e b 
hom he had been cited, or who thinks hims 
1 1 by any proceedingi in the cauſe, 
, before decree, apply to the court of 
n to iſſue letters of advocation for 
8 the — from before the inferior 
court 
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. 
upon which a party may pray for letters ß 
advocation, are incompetency and iniquity; upon in- 


VDnder incompetency, is comprehended not competeu- 


only defect of juriſdiction, but all the grounds 7 
of declining a juriſdiction, in itſelf competent, 
ariſing either from ſuſpicion of the judge, or | 
privilege in the parties. A judge is ſaid to upon ini- 
commit iniquity, when he either delays juſtice, quiry. 
pronounces ſentence, in the exerciſe of his 
21. Tho? the grounds, on which letters of Efca of 
advocation proceed are perſonal; . reſpecting advocati- 
that judge alone who is incompetent, or who on. 
has committed iniquity; yet their ſtyle carries 
an injunction to all inferior judges, not to 
proceed in the cauſe: And, even Where that 
ture of an advocation was adjudged to imply 
A general prohibition, - 18. July 5 1623, Cran- 
| ſfloun: But till the advocation be intimated, 
it can neither reſtrain judges from deciding, 
| nor parties from inſiſting. If, after intima- 
tion, a judge ſhall preſume to proceed, his 
ſentence is null; and both he, and the party 
infiſting, are puniſhable for contempt of au- 
thority. o S 74 SCI ans 2:6! 1 
22. That the Court of Seſſion may not How li. 
waſte their time in triſles, no cauſe, for a ſum mited. 
below 200 merks Scots, 1663, c. 9. (now 12 l. 
Sterling. by 20. Geo. II. c. 43. ] can be advoca- 
ted to the Court of Seſſion from the inferior 
judge competent: But if an inferior judge 
Wal proceed upon à cauſe to which he is in- 
competent, the cauſe may be carried from him 
; by advocation, let the ſubject be i ever ſo incon- 
n "IR ee, Le RR 
e . 
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HE King, -who is the fountain of juriſ- 
__ ©: diction, might by our conſtitution have 
x Jagged in all cauſes, either in his own perſori, 
1469, c. 27. in fin. of which Sir Thomas Craig 
es a ſtrong inſtance, p. 519. F 12. or by 
hoſe'whom he was pleaſed to veſt with juriſ- 
"diftron. In the reign of Charles II. the parlia- 
ment extended this part of the prerogative, by 
1 that the King retained a cumulative 
iſdiction, notwithſtanding any offices or 
grants of 8 formerly conferred upon 
Bis fubjects, 1681, c 18.; in 1 'of 
which he aſſumed a power of erecting re 
ties within the bounds of heritable ſherifflhips, 
de. But this act was repealed, 1690, c. 28. 
/ Parlia= 2. The parliament of Scotland, as our court 
ment of of the laſt reſort, had the right of reviewing 
Scotland. che ſentences of all our ſupreme courts; par- 
ticularly thoſe of the court of Seſſion, againſt 
which parties have been early in uſe to proteſt; 
for remedy of law, to King and Paine, N 
| Bodks' 8. 29. Jan. 1 554-5, and 7. March 156 1-2. 
_'Fhe court of Seſſior in 1674 (founding their 
a "upon 1457, c. 62. joined with 7937, 
c. 39.) Wale this right, and procured an 
n; of council for baniſhing all the ad vo- 
cates who would not diſclaim the lawfulneſs of 
to parliament, twelve miles from E- 
dinburgh; but the convention of eſtates r689, 
—_w_ allerted it to be N88 of every WE 
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ject, to proteſt for remedy of law againſt the 
ſentences of the Seſſion. 

Private acts, or ratifications of private private 
grants by parliament, as they paſſed of courſe, att. 
without hearing thoſe having intereſt, could 
not hurt the right of third parties; for which 
reaſon, they are-declared ſubject to reduction 
by the court of Seſſion, 1567, c. 18. No. i. And 
all the ſeſſions of our Scots parliaments, down- 
wards from James VI. were cloſed with an 1 
ſaving the right of third parties. | 

4. By the treaty of union, 1707, c. 7. art. 3. Parlia- 
the parliaments of Scotland and England are ment of 
united into one parliament. of Great Britain, a 1 
From this period, the Britiſh houſe of Peers, as 
coming in place of the Scots parliament, is * 
come our court of the laſt reſort, to which ap- 

Is lie from all the ſupreme courts of Scot · 

. But that court has no original juriſdition 
in civil matters, in which they judge only upon 
appeal. By art. 22. of that treaty, the Scots 
| ſhare of the repreſentation in the houſe of 

Peers is fixed: to ſixteen Scots Peers elective, Scots re- 
and in the houſe of Commons, to forty-five preſenta- 
Commoners; of which thirty are elected by tion in it. 
the freeholders of counties, and fifteen hy the 
dk [Rh ur The principal acts relating to 

he right of election, are 1684, £./21—1707, 
2 89 An, c. 6. and 23.— 12. An. ft. FF C. 6.— 
Geo. II. c. e Cen II. c. 16.— r. c 

bay 3. Trin of 
5, The King, altho hot might have ations * 
mined all cauſes by himſelf, committed the re · council. 
gular exerciſe: of that branch of his prerogative 
to his ſtated judges, as juſticiary, ſheriff, — 
except in certain particular trials, which parti 
were at liberty to bring, either before, the Ki 
| and his council, orl cfore the — 
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| wy. 14s 5 c. 65. compared with Ar ee 
After the j 


juriſdiction of the council was trans- 


ferred: Fen them to the Seſſion, and from the 
_ Sefſion to the 


LY 


ges ordinary, in thè manner 
to be explained next ſection, the judicial powers 
of the council ſeemed to be confined to que- 
ſtions which called for the more ſpecial atten- 
tion of the publit, 1497, c fog. This cotncit 


was ſtyled the King's ſecret or privy council, 


1489. c. 12.— 1609, c. 14. in . Z 
to the parliament, Which was the great or 


neral council, 1457, c. 75.—1537'6. 40. Andie 


eame at laſt, beſides its powers in matters of 


ſtate and government, to be veſted with a fix. 


eld ſupreme juriſdiction in all queſtions that had 


But, by 6. Au. c 6. the Scots privy council w 


Ling of certain perfotis to: he Ld 


a relation to the public peace. They inquired 
into, and puniſhed violent incroachments* upon ; 
poſſeſſion, and other / grofſer breaches of the 
peace; they decreed alimony to 8 pils“ a and to 
wives barbarouſly uſed by they ae and 
judged in many other queſtions of that 20 
where ſummary proceeding was neceffary 


aboliſned, and ſunk into that of Great Britai 


-which'for the future is declared to have no 1 


ther powers than the 'Engliſh council 
had at the time of — | e 

6. A court was erected b 5140 5, e 

y th. 

King, out of the three eſtates of parliame 1 
which was veſted with the my jon former- 
ly — in the Council, and ot tle Ham of 
the Seſſion; becauſe, in place © being tin. frag Np 
and without any fixed merged; amen, Al 


| ordained to hold annually a certain number 


of ſeſſions, at the places fon be / ſpecially 
ET" ents; af rage rams 25 


oj 


or college of juſtice, was formed in the n 
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giction, cumulative with 95 judge ordinary, 
in ſpuilzies, and other e actions, and in 
debts; but they had no cogniſance in queſtions 
of _ propert 75 "heritable ſuhjects, 1457, c. 61. 
No appeal ay from its judgments, to the parſia 
ment, Wo" 62. The ze PE this court ſer- 
ved By x rotation, and were ch ag" from time 
to time, after having ſat forty Vys, ib. c. 63. 
and became ſo negligent in the adminiſtration 
of juſtice, that it was thought neceſſary, firit; 
to paſs ſeveral acts, 7 * AU c. 63. 
ordaining all cauſes to be purſued before the 
judges ordinary, with a power to the parties 
285 Need by the negligence or partiality of the 
Judge, to apply to the King and bauen 17 
juſtice and redreſs; and at laſt, by 1503, 6. 5 
to transfer the | wiſdiction that — formerly er 
been 1 in the Se on to a council to 1 en 
by, the King, called the daily council, 
7. The preſent model of the court. of Sefios Seſſion 


of James V. The judges thereof, who are; . = 
. 36. ve ed with an univerſal civil ju - 
en e originally of ſeven church - 
me. ſeven yon, 9 a, preſident, hom ãt 
2 0 be a prelate, arg. 1579- 6. 93. And 
& N 30 the re ormation, N ns, rears and 
Ot Ge Rurchmen Were feceived as judgas. 
Faroe bogs. L. e were firſt Ae n 15 
1 15 * ap} 13 ſterwar 25 2 
4% 4.26 which Bu the Dfohibition 
370 if iet e the Ae of. rie! 
mporal 1729 yas ſuppreſſed: And che, 
VA a, was. ngt fe Fred ter the reſtoration: , , 
ng clergyman has been, ünce that period, ads The jud- 
mitted; to the Naeh - Phe judges of ſeſſion ge there 


. PE always received - by warrants from Q, 4 
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2 8 . Of the ſupreme. A Book I. 
has crown. His Majeſty, 1579, c. 93. ſeems to 


have transferred to the court itſel the right 
of chuſing their own preſident; and in a ſede- 
runt recorded 20. June 1593, the King conde- 
ſcended to preſent to the ords, upon every 
vacancy in the bench, a liſt of three perſons, 
out of which they were to chuſe one; in which 
form, Mr John Preſton of Fenton was admit- 
ted, 8. March 1595-6, and Mr. David Macgill 
"of. Cranſton, 23. May 1597. But his Maj jeſt 
ſoon reſumed the exciſe of both rights, whic 

continued with the crown till the uſurpation ; 
„When it was ordained, that the King ſhould 
name the judges of the Seflion, by the advice 
of parliament, 1641, c. 15. After the reſtora- 


tion, the nomination was again declared to be 


Wiel in the Sovereign, 166, c. 2. 
8. Tho judges may, in the general caſe, be 


aualifca- named at the age of twenty-one years, the 


dont. 


„ 


„ LSE 


Their 


9 0 "8 preſenter upon wa ial, 1 5 79, 6 


Lords of Seſſion muſt be at leaſt twenty-five, 
1592, & 132. by which ſtatute, other qualifi- 
cations are alſo required to that office. By 
170%, 6. 7. art. 19. no perſon can be nam 
Lord of Seffion; WHO Has not ſerved 28 an ad- 


vocate or principal clexk of Seſſion for five 


years, or a8 a Writer to the Signet for ten : 


And in the caſe of a writer to the ſignet, he 
muſt undergo the ordinary trials upon the Ro- 
man law,” and be found ualified, two years be- 
fore he can be named. Upon a vacancy in the 
bench, "the King preſents the ſucceſſor by a 
letter addrefſed to the Lords, wherein he re- 


quires them to try and admit the perſon pre- 


fented. The Lords, at the deſire of Charles II. 
fixed the method of trial by 44. S. 31. July 


1674. The powers given 55 to rej the 
93. are take 
: | iway 


EP i and Courts 7 ScorLAND, 27 


away, | by. 10. Geb. c. 19. and a bare liberty to 
remonſtrate ſubſtituted in its p 3 
9. Beſides the fifteen, —— * —ꝗ— this Extrace- 
King was allowed to.name three or tour Lords 3 
of his great council, who might ſit and vote with ©" 
them, 15 37, c. 40. Upon, à complaint made 
by the court of Seſſion, that the crown had 
exceeded the fixed number of extraordinary 
Lords, James, VI, by a letter recorded, Books S. 
28. March 16 17, promiſed to reſtrict himſelt 
to four, whic 1 number was from that time ne- 
ver exceeded. By the. ſaid. act 10. Geo. I. no 
vacancy happening thereafter, through the 
death of any extraordinary, Lord, can be ſup- 
plied. At the firſt, inſtitution, ten Lords, Quorum. 
with the prefident, made a quorum, 1537, 6. 
$7.3 PA. it appears from 1587, (. 44. that the 
practice prior to that ſtatute had reduced the 
quorum to nine ordina „ 
10, The appellation of the College of Juſtice * 
is not confined to the. Judges, who are diſtin» of the col. 
guiſhed by the name o Senators, 1 549, c. 93. 2 of ju» 
but .comprehends adyocates, clerks of f Seflion, "© 
writers to IBN and others, as. deſcribed, 
4&8, 23. H 6,1683. Where therefore the col- 
lege of juſtice is intitled to any privilege, it 
| extends. to all the members 1 the college. 
Beſides the privilege mentioned under the — 
| mer title, $ 14. they are exempted from watch 
ng warding, and. eee within bo- 
971 5 n +3 aN om the payment 
55 5 - 1PEN« fo and. 2 . GT WF. 
impoſed; npon goods, carried to o1 Wiebe ten. 
= of n faid 44. S. 
I, . Though e juriſdiction of the Selllon be Jorifdie, 


| ere en to civil cauſes, 2537. 6. ee 
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Book I. 


20 Fes Of the fupreme dale. 


the judges have always ſuſtained them(clves 
| cümpetent to the crime of falſehood either 
from its neceflary connection with civil right, 
or perhaps, — the ſummary proceedings 
of the court of Juſticiary were not well ad- 

7 2 2 to the tedious prob 3 


in improbations, when purſued in the indirect 
manner. Where the falſehood is alleviated 
by favourable circuniſtances, f he Judge s them - 
_ ſelves inſlict the puniſhment hy im e 2 
fine, c.; but Where it deſerves death or de- 
membration; they, after finding the ctĩme pro- 
ved, remit the criminal to the court of Jufticiary. 
"Special. ſtatute has given to the court of Seflion 
Juriſdiction i in'cantrayetitiors of lawborrows, 
_ deforcements, and breach of arreftment, 158r, 
Gi 4 17. 3 And they oy brag 1 — to 

ge in battery pendente lite, and in 
= ſtatute ems to Ry them, 


3 1594 9219.156976. nn 
et 12 In certain civil Toit, che juriſdiction 
Tg 0 the Seſſion 1 is exctuſive of all inferior inriſ- 

__ ;diRtious; as in declaratorg of property, ahd o- 

ther competitions of heritable ri rights, provings 

olf the tenor, cn . honorum, een of 
minors, reductions of decrees or of e 

ales of the eſtates of minors or bankfupts, & 

ia ſecond: claſs of cauſes, their juritdictian 

dan be only exerciſed in the way of review, 

r the cauſe is" brought from the inferior 

ourt; as in maritime and ent wh canſes, 

hich thult be 5, parſed ; in the firſt inſtance be: 

fore the adi or commiſſaryʒ and in Ackions 

RE e e un merks, which muſt be com- 

menced before thejudge-ordinary, 169%, 4. 16.8 

3 ib, {Concerning the Seſſion. In all ei actions, which 

1% ge e of thele'clafle * 

ns My e e 3 tion 
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tion of the Seſſion is concurrent, even; in the 
firſt inſtance, with that of the zudge· ordinary. a 
The Seffion may proceed as a court of equity . Sef- 
by the wits of conſcience, in abating the ri- "Eg of 
gour of law, and giving aid in proper caſes to equity. 
1uch as in a court of la can move n no remedy : : 
And this power is inherent 915 the ſupreme 
court of every country, where ſ eparate courts 
ap not eſtabliſhed for law and 7 iy. 81 
- 13: The ſupreme criminal] udge was f yled. Juſticiar. 
the Juſticiar, and he had 2 y an — 5 
ſal civil Wee, even in Fun of heri- 
tage, N. 3.4. —1 21 c. 16. § 37. 
HE Was 1125 wy to 60 Pol, d two ju ſlice · c urts or 
15 year, at Edinburgh or ehe where 
all the freehgldors of the Eingy dom were obli- 
gecd to attend; . 6. 79. Heſides this 00 
verſal court, Ipectal juſtice ayres were held 
all the different ſhires of the kingdom, yo 
in the year, Stat. R. III. c 30 Ao, c. 5 
Sr. These laſt having g gone into diſuſe, his 
Majeſty Was authoriſed, 1 1 25 c, 81. either 
Or: 10 5 * eneral, to AAP 


bets inal 
5 in 


new 8 court to he cixcyats. in certain ane 
oroughs of each Jilind, once year. in May. 
of r eee Were ap 


pointed 


19 
— ih * mY Ng 4 a” 
* 


9 ; bf | 4% * A 22 £\ » 4. N : 1 


FR to . N12. twice in 195 year mY 6. 
Ar 6. Afterwards they were, by 10. An. 
3 wy ght back to the regulation of 

Or 26527 ane 125 Again, by the late juriſdic- 

_ thoncat 20. G0. 11? they are to be held twice 
in the year; with a power to his Majeſty, to 
add to, or alter the places or diſtricts at Which 
theſe eourts are to be held, and appoint their 
times of meeting. One 55 may, by the 


laſt quoted ftatute; to buſineſs in. the 
abſence of his cold 5 he ” 
dete. 218. By St. Al. 1 14 the crimes of 
Fon of Ju- gbbery, rape, whites © and wilful fire-rai- 


# ung, four pleas of the crown), are ſaid to 
de feferved to the King's court of ſuſticiary; 
but the only crime, in which, de praxi, the ſu- 
riſdiction of Juſticiary became at laſt ex- 
eluſive of all inferior criminal juriſdiiction, Was 
that of 5 treafon, Mack.” Crim. tit: Furiſd. of 
— ie on is ſince” the Union triable, not - 
y by the Juſticiary, but by ſpecial. commilſ- 
fon of wer and ferminer, in Which three of the 
Lords of Juſticiary muſt be named, whereo 
dne to be of be lerne 7. An. c. 21. "The 
court of juſticiary, when ſitting at Edinburgh, 1 
has a power of advocatin "cauſes from all In- 
ferior criminal judg 2 of ſaſpending their 
ſentences. "Fortis fy, the court. of Seflion 
aſſumed the power of advocating A cau- 
ſes from inferior courts, not only on 1 17 5 
tency, but "iniquity, in order remit 
them to the pro Hut the Se on has 
not interpoſed 80 J Pe Arcen Race t 3 
Juſticiary was new modelled by ſtatüte 5 12. 
New yo: 7-16. "The'circtit-court Has, Hit 9 „ l N 
E diction- act, a power given thein to ju ein 
* criminal ale which _ infer death or 
: . dememabration, 
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demembration, upon appeal from any inferior 


court within their 1 By the ſame "= 


tute, a ſupreme. ci FT Jorg iction is alſo given 
to hem, 120 way of png L in all A eouſeh, not ex- 


oe 


lie to be circuit, till 145 3 be Be —— 25 


mined in the inferior court This laſt branch 
of the act Was Only temporary, but is am 
made perpetual by 31. Ce II. c. WN 42 the 


17. The Scots court. of Exchequer, 2s the 8 
King's chamberlain · court, judged in all que- quer. 


ſtions of the revenue. By 6. An 4. 26. | 
in purſuance of 1707, c. 7. art. 19. that court 
is aboliſhed, and a new court erected, conſiſt- 

ing o z of the Lord High Treaſurer of Great Bri, | 
tain, and a chief Baron, with four other Barons 
of Exchequer; which Barons are to be made 
of ſerjeants a law, Engliſh barriſters, or 44. 
adyocates of five years ſtanding; All the pri- 
vileges belonging to the college of juſtice are 
communicated to the Barons and r 
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bers of this court;. and the council intitled, 2 DENG 


practiſe in it are ſuch as can practiſe 
the courts of Weſtminſter, or the court of Sl. 
ops, This court has a privatiye juriſdiction 
conferred upon it, as to the duties of cuſtoms; 
exciſe, or ther revenues appertaining to the-, 
King or rince of Scotland, and as to all 
nours and eſtates that may accrue tothe crown; 
in which matters, they are to judge by. the 
forms of proceeding uſed in the Engliſh court 
. of Exchequer, under the following limitations; 
that no debt due to the Crown. ſhall affect the 
debtor's real eſtate in any other manner than 
men e 1 nh acl DFR the ah of Bate; 
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land; (fes New Cotl- 1120), 56G that the Wie 
oF th Crown's titles to any fBbnours or lands 
fhalKeotitinuc to be tried by the court 9 8 02 
The Barons have the powers of the Scots cou 
transferred to then. of paſſing the accounts of 
Serie or other officers who Rave the execu- 
tion of writs iffwing from, or returhable to, the 
court of Exchequ rel, uch of rectiving refigna- 
tions, and Pac natures'6f charters, gifts 
of caſualties, c. tho“ All theſe x uſt 109 
_" WExthequer, it's the court of Seton oply 
Wh can fudge of their preference, after they 
enen ' x661, 6. 59: er Ke, i | 


Admiral, Tx 5 he ju Nicken 6 the Admirat n 
his juriſ- ritine cables was, of 61d; concurrent with t 
digion ; of the Seffon. It has the title of Sogereig my" 
va to it by 1609, & I5. and'is ninch enlar 
by 16g, & 16. whereby the High-a@mir: 
criminal ; Getlared the King's Juſtice Generel upon ha 
| ſexs, on freſh water within flood mark, ad 
m an harbours and crecks. His cid i for iſdic- 
and civil, Eon etends, this ftatuté, to all maritim ; 
exates, and ſo c ec queſtio hs of 15 | 
ter. parties, freigh ts, falvages, bo cats, Le, 
He exerciſes this E reme e by a de- 
the judge oft the High- court of Fa 
= 'ind he may alſo name inferior depnitics, 
whoſe Juriſdiction is limited to particular di- 
ſrriets, 22 whoſe fentences are fubjeck to the 
review of the high court. In cauſes which are 
declared to fall under the Admirals coghifance 
| hisJurifdiioh is fole; in ſo müch that the Sf. 
fn ftſelf, though they may review his decrees 
b ſuſpenſion * or re 1 "cannot carry 
Eine queſtion ap; 1 by cee 
the 2 may a — cauſes r 
or 
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3s acquired,, by, uſage, A. juriſdiction 11 
tile eauſes, even where they are not ity; 


maritime, cumylative: With t 
5 ordinary, 19. July I 706," 


king 


gen by the Writers, or, as — 4 are 
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FORCE OS RIDES * to remit, them to 
the judge oh che bigh.count,. The Admiral has 


vith 1 21 . | 


riſdiRion of the Ck Hog —5 Edinburgh, Pa 
which" is as 29. properly pans, as. that of; the, . 
High; Admiral, is explained below, 1. 5.24 I 
: Ty. Ah our ſupreme courts have — en 
nets, proper to their ſeveral juriſdictions. The art. 
6 of Sefton and Juſticiary uſed formerly. 

s lame fignet, which was called the King's, | watt: 
becauſe the writs iſſuing from thence run in 


the King's ne name; 290 + gh the Juſticiarꝝ got — 


zt laſt "ſeparate ſignet fo arfelf, yet that, of 
the Sed hon full retains the appellation. of the 
ref. In this office ar ſealed ſumme 
citation, letters-ofexecutoriabdiligence, |... 
19 Ray ing or prohibiting of diligenca, ank 5 "=> 
; Sener if whatever ae 0 ww . 
the, i 


Mon, Ang is to be executed 
Gurt. ale theſe muſt, before 4 
19 175 
ancient Katutes, 1537, b. S. et aq, -; 
9 hy 1 Bat 1 7 of ES where 


br. 3h tua - 2uifigis.: itt pants 
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"SCOTLAND. 
RP? . bs 
J ent or divide, is e Judge. ordinary con- 
Kituted dy the Fray over a particular di- 
Viſion or county. Our kings ſometimes erected 
certain lands, which were only parts of a coun- 
# ,and at other times royal boroughs, with the 
Bi 
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diction of ſheriff-ſhip within mfelves; in 
ich caſe, the judge of the privileged 3 
had a juriſdiction, cumulative with the 
a of the Sheriff of that county, within 
His Net. which it was locally ſituated. The Sheriff's 
| diction ; juriſdiction, both civil and criminal, was, in an- 
cient times, nearly as ample within his own ter- 
Will. | ritory as that of the ſupreme courts of Seſſion 
1 Aud Juſtieiary was over the whole Kin om; 
NV for he received in his court the four'pleas of 
mit food the crown, murder, robbery, rape, and fire- 
ancient; raiſing, when authoriſed by the Juſticiar, Se. 
7 Gul. c. 2. 5 5, and he judge in declarators of 
| perty or, pleas of right, and in other que- 
bow of the greateſt im We R. M. I. 1. c. 3. 
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i And, even after hi diction came to 

2 more limited, it 0 d for ſome time this 
mark of ſupreme, that cauſes were carried for 
review from the baron: courts of ſubſect. ſu- 
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Prior to the 2475 court, a8 the King's 
ron court, 2503, e. 84 O82 . 1 50% 
nde 2, The Sheriff, 52 BY day, & in 
bs wm upon contracts or other perfontt 

: 7 tions, to the greateſt extent, whether the 
it be brought againſt the debtor himſelf, or 
| - Tekin his repreſentative, in fürth. eomings, in 
_ Poindings of the ground, in mails and Janes, 
4 and in all poſſeflory actions, as. removings, e- 
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jections, ſpuilzies, &c.; in all brieves ifluing 
1 the chancery, as of inqueſt, terce, diviſion, 
tutory, Cc. ; and even in adjudications of land- 
eſtates, when proceeding on the renunciatio! 
of the apparent heir. His preſent, criminal qa 
riſdiction extends to certain capital crimes, 48 
| theft, and eyen murder, though it be one of 
the pleas of the Crown, 1426, c. 90.— 1491, c. 28. 
and he is competent to moſt queſtions of ꝑ blie 
police, and has a cumulative juriſdiction with 
of the mages ss · T bad os 
3. Sheriffs have a miniſterial power, in vir- His mini- 
tue of (which they were anciently employed in 3 
ſending written copies of the laws to prelates, “ ens; 
barons, and boroughs, before the art of print- 
ing. L425» c. 67. and to this day. they return 
juries, in order to the trial of cauſes that require 
jou The writs for electing members of par- 


2 £4 - C 4 
** . 1 


| Lamenk; have, ˙ ance. the pmon, Greco... © 

to che Sheriffs. who,; after they are executed, | | 
To 

2 . 


Tis right 
of repled- 


Bing; 


who: uſed this right was obliged to give caution 


He had a *** dranctlind all has 
nals, ſubject to 1 any other 
competent court, though it were the Julticiary 
itſelf, to his on; at leaſt till 1672, c. 16. He 


to 1 * court from whom the criminal was re. 


9 d. that juſtice ſhould be miniſtred by 


judge might again take up the caule; and if 


his right 
to the 
lingle eſ- 
cheat of 


_ "delin- 
quents. 
. 


Bailie, 4 
4 0 


ed by ratifications of parliament, or fortiſied by 


ed by che King over ſuch regality — 


imfelf; in which if he failed, he forfeited his 
Tight of holding courts for a year, and the fivit 


the delinquent did not appear, the cautioner or 
ſecurity was to anſwer for him, &. Att. c. 8. 
§ 6. 7. He had alſo, right, according to the 
moſt common opinion, to the ſingle eſcheat of 
all denounced perſons reſiding within his jurif- | 
diction, even though ſuch privilege had not 
been expreſſed in the grant of regality. As this 
ample jur was attended with too great 
power and influence, a ſtop was put to farther 


grants of regality, without conſent of 
ment, by 145 5, c. 43.3 notwithſtanding which, 


vur Sovereigns continued to make new grants, 
chat, for the greateſt part, were either conſirm- 


che immemorial exerciſe of the juriſdiction. 


5. The Stewart was the magiſtrate appoint- 


n to the ee e .; 


and therefore the ſteward'ꝭ juriſdiction was e- 


Aual to that of a regality. 1 he tworſtewartries 
of Kirkcudbright, and of Ork 


ney and Zetland, 
make ſhires or counties by themſelves, and ſend 


En a repreſentative / to parliament. Where 


ds, not erected into a-regality, ſell into the 
King's hands, he appointed a B Nie over them, 


45 * way Os er a Sheriff. 


"I 


theſe powers would have belonged 


have been j at the head. borough ef may od 


publiſped ve the ſeveral churches within the 


r. % es Naur of Seon uo. 37 


6. By the late juriſdiction- act 20. Geo, . An heri- 
all heritublounextalitics) 'and-bailieries;: and all table ju- 


ſuch hexitable therift ſhips and ſtewartries, as riſdictions 


are now 


were only parts of à ſhire," are diffolved ; and diſolred. 


the powers formerly veſted in them are made 
to devolve upon ſuch of the Ki 


ng's. courts, as 

to, if the 
juriſdictions diſſolved had never been 
All ſheriſf.ſhips and ſtewartries that were no 
parts of a ſhire, where they had been granted. 


either heritably dr for life, are reſumed and | 


annexed to the crown. No High Sheriff or 
Stewart can hereafter judge pertonally in any 


_ rauſe; One Sheriff or Stewart · depute is to be 


appointed by the King in every ãhire, whomuſt 
be an Advocate of three years ſtanding ; and 


after a certain term not yet expired, all commiſ- 


ſions to theſe deputies 4— to de granted for life. 


5. Formerty, the juriſdiction er Sberiſt mult bore 


the ſhire; but, by the foreſaid act, ſheriffs andes any 


Rewarts depute haye a power to name à fub- youre the 
Kitute-or- ſubſtitutes during pleaſure, either o. ſhire : $f 


ver the whole ſhire or within ſuch a particular 


diſtrict as mall be mentioned in che fubſtitu- 
tion; and t — hold courts at any place 
within the previous notite, o be 


Uiſtrict where tlie court is to be held; After But di a. 
this ſtatute, ſeveral diligences continued to be . 
exetuted at the head boroughs of 'regalities put 


bli 
and ſtewartries, though there could not po- Lis nag, 


_ ibly be any record kept in theſe aboliſhed ju- head-bo- 
riſdictions, in which diligences might be re- rough. 
22 3 ſuch exetutions were therefore pro- 


ited by 4 S. 29. Feb. 177. No ſheriff 


28 have oy by our — during the * 


vacation 


* Of the inferior Judger, Book 1, 


Vacation of the Seflion, without a diſpenſation 

from the Lords, until Michaelmas head-court, 

which was conſidered as the beginning of the 

Sheriff s ſeſſion; but, by this ſtatute, Sheriff- 
deputes and their ſubſtitutes may fit at all 

times, and in all eauſes, without diſpenſation. 

ng * 8. The ap 2 or patrimony of the Prince 

- of Scotland, has been long erected into a rega · 

lity- juriſdiction, called 4 principality. It is 

Perſonal to the King's eldeſt ſon, upon whoſe 

death or ſucceſſion it returns to the crown, 

The Prince has, or may have, his own chance- 

ry, from which his writs iſſue, and may name 

4 own chamberlain and other officers for 

receiving and managing his revenue. The vaſ- 

tals of the Prince are intitled to elect, or to be 

elected members of Parliament for counties, 
equally with thoſe who hold of the crown. 

Jaſtices of g. Juſtices of the Peace are magiſtrates na» · 

the Peace. mell by the Sovereign over the ſeveral counties 

of the kingdom, for the ſpecial purpoſe of pre» 

ſervingthe public peace. Their power by 2609, 

6. 7. reached little ' farther: than to bind over 

_ diſorderly perſons for their appearance. before 

The en- the Privy Council or Juſticiary ; but by 4617; 

tent of c. g. and 1667, c. 38. they are ſpecially directed 


their pre Y 
- ſent jurif to judge in breaches of the peace, and in moſt 


of the laws concerning public policy. They 
may compel workmen 4 
a reaſonable fee, and they can co 
in the wages due to their ſervants, which is the 
only pvint of civil juriſdiction given them by 
- _ thee ſtatutes. By 1669, c. 16. they have 
\. -* to judge in queſtions: of high- ways, 
which muſt be twenty foot broad ab ad, ex- 
cluding the ditches on both ſides; to call out 


me tenants with their cottars and ſervants to 
: * 


diction. 


\ * 
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perform ſix days work yearly for upholding 
them; and, in conjunction with the heritors, 
to aſſeſs the ſhire in the ſums neceſſary for 
that purpoſe, and for building and repairing 
bridges, not exceeding 10 s. upon every L. 109 
Scots of valuation ; part of which may be ap- 
plied, where a high-way is to be made upon 
new ground, to compenſate the loſs: of the 
proprietor through whoſe. grounds the new 
road is to be carried. But the Commiſſioners 
of Supply are now joined with the Juſtices in 
10. To prevent colliſion between Juſtices of Their . 
the peace and other judges, they are enjoined powers of 
not to cite any party to their court, till fifteen holding 
days are expired from his committing the of- 
fence. . The act 1661 ordains them to meet | 
four times in the year, with power to continue 
or adjourn theſe quarterly meetings to ſuch - 
day and place as ſhall be moſt convenient; but 
they hold common courts at any time, and in 
any place within the ſhire, though not by way 
of adjournment; of the quarter ſeſſions. In 
the quarter · ſeſſions, which are always held at 
have in the common caſe been in uſe of review- 
ing the ſentences pronounced in their inter- 
mediate meetings, which are frequently called 
ſpecial ſeſſions. Conſtables are the proper conſta- "2 
oſſicers for executing their orders. They haveble.  —-7 
powers, by the act above cited, to ſuppreſs tu- - = 
mults with the aſſiſtance of the neighbour- 
hood; and to apprehend delinquents, and 
thoſe who can give no good account of them- 
ſelves, and carry them to the next Juſtice, 


EE EE ESE SIS AO earth. Cs, A 


Any one Juſtice may; by proper warrants of 
commitment, impriſon delinquents in order » 
F | trial, 
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| powers of over bee be 


: OM. 5 Wet A borough 


„ F Book, 
trial, or, 1 8 Snom 60. 4 Conſlahler ordain 
ſuſpected houſes to be ſearched, and fuſpected 
Perſons to be drought before him, in order to 
Fer examination, ES entity boy their 
: behaviour. bin 
Tbe 1. By 6. 4 u 6. ohr Juſtices of the peace, 

powers committed to. them 

N by the laws of: Scotland, are authoriſed to 

on. Exercife whatever belonged to the office-of ap 

Engliſh 3 of the peace, in relation to the 

peace. From that time, the Scots and 
he Engliſh commiſlions haye run in the fame 

11 40 yle, which-contain powers to inquire: into, | 

10 2255 dge in all capital crimes, witc 

r nies; and ſeveral others ſpecially enumera- 

ESE — with this limitation ſubjoined, Of. _ 

ices of thi peace may lawful ire? But, 

i 2 As. — ſhall Ars coir un- 

leſs one of the King's 5 be preſent; which, 

- obens applied to our law,” muſt fignify one 

of the Lords of Juſticiary. Theſe. conimiſ- 

ſions bear, that'two. Juſtices ſhall: make a; quo- 

Two Ju- rum in the triaF-of crimes, c. And therefore,” 

fticeswake though by the taws.of Scotland three were no- 

Worum quired, and though bythe above-quoted/a&'6. 
An the forms of trial were to continue as fos- 

merly, two Juſtices can nqwconſitate a court, 

3 1730, Nid. Special ſtatnte has given the 

niſance of ſeveral matters. of exciſe to the 

aces, in. e are nal. 
Bee 25. 1710, Pa ee 

— h is 2 N 


ground erected by che Sovereig 
diction annexed to it. Bor 
either to be hojden of the Sovereign himſelf, 


- JOG 6— * boroughs; = 1 


ads Funk . 
s are . 


Tit. % aud Cots So . 
bk the ſuperior of the lands erected, as boroughs 

of regality and barony. Boroughs-royal have 
power by cheir charters, to chuſe annually 
certain” office-bearers of magiſtrates; and in 
boronghs of regality and barony, the nomina+ 
tion of magiſtrates 1s, by their charter, lodged, 
ſometimes in the inhabitants, ſometimes in the 
. ſuperior. Bailies of boroughs, have juriſdiction 
in matters of debt, ſervices, and queſtions of 
poſſeſſion betwixt the inhabitants. Their cri- 
minal juriſdiction extends to petty riots'; and, 
by fpecial ſtatute, to reckleſs (not intended) fire- 
raiſing, 1426, c. 75, Boroughs-royal had ancient- 
ly the fame} 1 lege with regalities, of repled- 
ging from Juſticiary or Sheriff; for which 


e L. B. c. 6.4 1. and 1488, c. 1. The Dean of Dean of * | 


Guild is that miagiſtrate of a royal borough, 
Who is head of the merchant-company; he has 
the cognifance of mercantile cauſes within 
borough, 1593, c. 180.7; and the inſpection of 
buildings/ that they incroach, neither on pri- 
vate property, nor on the public ſtreets; and 
ne may direct inſufficient houſes to be pulled 
- down. Elis juriſdiction has no dependence 
on the court of the borough, or baily. court. 
21. Ju | 163 Ir, ' Adaniſdn.” By the late juriſdic- 
N all Fariſaion, competent to any bo- 
of ' regality; er barony; or magiſtrates 
ee which is Tide peudent of the Lord of 
rega ality or barony, is reſerved entire; buttheir 
prove e of repledging from the Sheriff and 
t-courts is taken away. 


Guild, 


B 15 : 2 Baron, ir lie large ſenſe of chat Wörcd. Barons. 


is one who holds his lands s immediately of the 
Crown; and, as ſach, had by our ancient con- 


- Nitution, right to a ſeat in parliament; however A 


fmall his freehold might have been, e Foy 
| es 
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1 | ap Leſſer Ba- renewed under certain reſtrictions by 145 7. c. 
1 52 ron en- 75. andy 503, c. 78. grew inſenſibly, in leſs than a 


1 ee 
+ 1 ö 


=. 25 the- inferior Fiddgr; Book | 


| tles of honour and dignity came to be confers 
Barones red by the Sovereign, the Barons that were di- 
majores of Ringuiſhed by theſe had the appellation of 
22 ajores. By 1427, c. 103. the leſſer Barons were 

grempted from the burden ofattending the ſer- 

Dice of parliament, provided that commiſſion- 
. were ſent from the Barons of each county to 


repreſent them. This exemption, which was 


4 cluded 


century, into an utter diſability in all the leſſer 
ent, Barons from ſitting in parliament, without elec- 
not tion by the „ ough no ſtatute is to be 
Ae found expreſsl excluding 3 Seer 587,c.113. 
- Their ju - 14. To ie a — in the ſtrict law- 


g a 2nfe, his lands muſt have been erected, or, at 
| 2 


2 Zleaſt, con d by the King in liberam — 
am; and ſuch Baron had a certain juriſdiction, 
both civil and criminal, which he might have 
- ©» 1 either in his own perſon, or by * 


1 275 = r but where he himſelf was a party, he 
| 1 


vil, 4 could not judge in perſon, In civil matters, he 
might — judged in queſtions of debt with- 

in the barony, and in moſt of the poſſeſſory ac- 
4 he had alſo a power of police, by which 
e could fixreaſonable prices on work, c.; and 
was competent to every queſtion neceſſary 


1 


1 or making his own rents eficQual.y His cri- 
. 8 2 — minal juriſdiction extended anciently to all 


imes, except treaſon and the four pleas of 
he crown, Leg. Milc. II. c. 13. He might, by 
r later practice, have judged in reckleſs fire · 
raiſing. 1426, c. 75.; in penal ſtatutes, 3 Feb. 
4 74, L. E and in riots and bloodwits :, 


Landi in the ge inion of 28 every 
7 Baron, as ch, pot, ve . the pe 


rents of his lands, and of condemning them in 
mill - ſervices; and of judging in cauſes e 


ſmaller offences, which may be puniſhed by a 
fine, not exceeding 20 8. Sterling, or by ſetting 
the offender in the ſtocks in the day- time, not £48 —— 


of mines, and coal or ſalt-works, over their . fe <4 OY 


that mi bt happen during their continuance ; 
|  ferring the 10 of life or demembration. No How fu. 2 eg 
| charter t o be hereafter granted for erecting lands ture erec· 


into a barony, is to convey any greater juriſ- n 
_ diction than for recovery of rents and for mill- 


underſtood to have by our former law. The £7, . Jo $ 
Juriſdictions of Sheriff. hip, Stewartry, and Ba- 4 17; 


is taken off by a 


oo territorial 3 * followed the =; — 


Tit 4. end Courts of ScorTLany. 43 


of theft capitally, Cy. 105. $ 16 —Slene, d-. 

__ fig. voce Baron, —H.. Min. Pr. 93. 
2 © By the late juriſdiction· act, "the civil ju- bow re- 
rifiction of a Baron is reduced to the power 8 Ge. by 
of recovering, frotfi his vaſſals and tenants, re 


the debt and dama es do not exce ed erte e 
ling. His crimin af uriſdiction is, by the ſame 72 
e limited to affaults, batteries, and other 


above three hours: The fine. to be levied by 27 * £4 
poinding, or one month's impriſonment. The td At 


juriſdiction formerly competent to proprietors 


workmen, is reſerved 4 and alſo that which 7 

was competent to proprietors who had the right -- --- 7 

of fairs or markets, for correcting the diſorders ware” A 4 — 
a fend 


vide 


they ſhall exerciſe no Juriſdiction 1 IN» at was £5 


5 


ſervices; which is a right that every proprietor, 8 | 
though neither baron nor infeft cum curiis, was 1 


rony, had certain ſtated head courts yearly, a fe 
at which all the rer ſubj ect to the juriſdic- fame ce at e 


tion were obliged hit this abli ft — 2 . 7 
eo. IT. c. 59. fo abgliſh ph en 


ing tenures by wind: holding. 
16. The High Canſtable G SCO c Had i no Conſtabu - 


court ; 


# o the infor Fudge, Kc. Book I. 
court; and had jointly with the Mariſchal, the 
cognilance of all crimes committed within two 
leagues of it, Leg. Mite. II. c. 6. All other con- 

| ſtabularies were dependent on him: Theſe 
bad caſtles, and ſometimes boroughs ſubject to 
their 3 e as Dundee, Montroſe, „% 
Fe bad tec rag e 

8 the right ot ex criminai jur 

1 on within their reſpective territories du- 

1 — the continuance of fairs, 18. Fuly 1676, E. 

Ag bern. By the late juriſdiction-add, all ju- 

ſdictions of conſtabulary are CURLY, ba 

\ ID ba of high conſtable. 

1 Lyon K. 17. The office of the Lyon Kin 

1 24 a, of army gen chiefly miniſterial, to e ro 

4 aim peace, carry public meſſages, Gr. But : 

wr — 2 alſo a ri ght of dean 1592, c. 128. 

4 ke, Fhereby he can puniſh all who uſurp arms; 

[| „ oO ry to the law of arms, e Mandy = Fs 
| e heralds, ar 8 (who are 
il A een named by hi ); but he has no og 
. 7 ch. — N the Fr arifing Fae Prins 

party thro e enger's fault, 27. J 
; 1673, 3 Meſſengers, anciently called Ol 
ers at arms, were fipſt brought under regula- 
2 ons by 1587, c. 46. They are ſubſervient to 

| LE 2, the ee e of ſeſſion and jofticiary; and 
proper buſineſs i is to execute 2 the King's 

— either in ciyil or criminal cauſes. — 

18. Our judges had, for a long time, no o- 

er ſalaries or appointments, than what aro 

Semence= from the ſen — they pronounced. Our cri- 

3 minal judg plied to cheir-own uſe, the fines 

1 1 or ifſnes ge ſeveral cobrts ; ood regalities 
bad a right to the ſingle eſcheato of all 

SE nat 1 2 who reſided within their juriſdic- 

44 tion. * mall ſum was allowed to our cet 
civ 
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civil court, upon every decree, by 1457, 6, 6g. 
and afterwards, the twenticth part alſo of the 
ſuras decreed, 1587, c. 43. and it was not, till 
after certain yearly proviſions were ſettled on 
the Lords, (for which ſee 1609, c. 1 l. and 1633, 


l > that fentence-money | was prohibited, 


1641, c. 55, which has never ſince been ex- 
ated, 166 f, c. 50; Sheriffs were likewiſe i — 
titled to the twentieth part of the ſum contain 
ed in every decree, in name of ſheriff. fee; both 

r Sheriffs, 1491, (. 30. and meſſengers, g l EZ 9 4 
—_ inveſted with the p power of Sheriffs, 15993, 2 NE Barn, 
Ca . but by the late Viagifdi Ton. act, fixed —. 
falaries are ſettled upon Sheriffs. depute in place ,... ab of oh 
theveof. . Meſſengers, when employed in pond». 2. — * 2 
ings, are ſtill intitled to their ſheriff· ſee, which . — 
they uſually aſſign to the creditor, on S r gh * 


Oe e ALY 2 . 2 
e ed Kaen güte -T ates; fs * 471 


— HER Pope, or Biſhop of Rome, was long The ras lf 
acknowledged, over the weſtern part Jong The Foe: Ae bool 
Chriſtendom, far the head of the Chriſtian — 
church. Ihe papal juriſdiction was firſt abo of 3 
liſhed in Scotland, ana, 1560, in a parliament 1 
not regularly deen by the Sovereign; | I 
afterwards, by 1867, 6 2. The King was, [; | 
by 1669, . 1. declared to have ſupreme. autho- *_ 
rTity over all perſons, and in all cauſes eccle- 
ſiaſtical; but this act was repealed. by 1690, 
= inconlitent with: Preſbyterian church-  . . . 
| government which Was n upon the point 3 
ba being cſabliſhed. 
2. Before thereformation from Popery,.the Clergy . 
Treg was divided into ſecular and · regular. — and 
The lecular had a * tract of ground regular. 
given e 
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1 govern- 
| of | >: ad p: 
1 ſince the 


given them in charge, within which they ex- 
vun the paſtoral office of Biſhop, Preſby ten 
ther church - officer. The regular clergy 
Rad o cure of ſouls, but were tied down to re- 
ſidence in their abbacies, priories, or other mo- 
naſteries: And they 9 name of regular, 
from the rules of m cation to which they 


were bound, according to the inſtitution of 


their ſeveral orders. pon the vacancy of any 
benefice, whether ſecular or regular, Commen- 
. dators were frequently appointed to levy the 
fruits, as factors or ſtewards during the vacancy, 
The Pope alone could give the higher beneſices 
in commendam ; and at laſt, from the plenitude 
of his power, he came to name commendators 
for life, and without any obligation to account. 
After the reformation, ſeveral VL. in yer and 
ories were given by James u 
== to laicks, 2 
3- Upon aboliſhing the Pope's authority, the 
regular clergy was totally ſuppreſſed; and, in 
Since of all The different degrees which diſtin- 
guiſhed the ſecular clergy, we had at firſt only 
parochial Preſbyters or Miniſters, and ſuperin- 
tendents, who had the overſight of the church 
within a certain diſtrict: Soon thereafter the 
church-government became epiſcopal, by Arch- 
biſhops, Biſhops, ec. 1606, c. 2.: And after 
ſome intermediate turns, is now Preſbyterian, 
by kirk-fefſions, preſbyteries, ſynods, and go 
neral afſemblies, 1689, c. 3.—1690, c. 5. 
Prelate, in our ſtatutes, ſigniſies a Biſhop, 


Ms > 
"Abbot, or other dignified clergyman, who in 


virtue of his office had a feat in parliament. E- 
very Biſhop had his Chapter (4x7 pronto which 
conkiſted of a certain number of th 15 N 


Tit. 5. Of Ecdyftaſtical Perfone. - 427 
pdf the dioceſe, by whoſe aſſiſtance the Biſhop 


\ 


TT APSR 
tell foon into Autre , ZE 
5. He who founded or endowed-a church Patrone7 Me 


was intitled to the right of patronage thereof, 22. ht A, 
| 8 P 8 4 . 2 


right to the benefice, proprio jure; and if the ee, 


managed the affairs of the church within that 
diftrict. 


though under the appearance of continuing the nion of Bb 
8 right of election, which was in the — - 
Chapter The confirmation by the Crown crown. A Hep 
under the great ſeal, of the chapter's election. 2. . ld 
conferred a right to the ſpirituality of the be- 2 - {2 
nefice ; and a ſecond grant, upon the conſecra-y9, * 2: A 


tion of the Biſhop- elect, gave a title to the 
temporality, 1617, c. 1; ; hut this gconꝗ 


or advocatio ecclefiae ; whereby, among other | 
privileges, he might preſent a churchman to 
the cure, in caſe of a vacancy. The preſentee er 2 
after he was received into the church, had x Ao: /23 * 
church was parochial, he was called a parſon ae a4 
The Pope claimed the right of patronage of e- wie p 
very kirk, to which no third party could ſhew tron of 


a ſpecial title; and ſince the reformation, the kirks. 


Crown, as coming in place of the Pope, is 


conſidered as the univerſal patron, where no 


right of patronage appears in a ſubject. Where 
two churches are united, which had different 


1 each patron preſents by turns, 16 17, 
6. Gentlemen of eſtates frequently founded — 4 
colleges or collegiate churches, the head of ing — 4 | 
which got the name of Provoſt, under whom lainries. | 
were certain Prebendaries or Canons, who had 
their ſeveral ſtalls in the church, where they 

lung maſles. Others of lefler fortunes founded 


* 


chaplainries, within the precincts of a parochial 


church; 


A 1 - 
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church; or: 1 —— 
ted for the fi in fles for deceaſed. 


8 nds, at particu ee ge Tho“ 
dowments 5 theſe were ſuppreſſed upon the reformation, 
no given their mot bs. ire patrons of the endow- 
a ny ments; out of which they were allowed to pro- 
'> vide burfars, to be educated in any of the uni- 
FVerätties 1567, c. 12. As the refidence of the 

burfars, who were tral v4 the ſuperiors of theſe” 

perſed over all the uni- 

verfities in Scotland, Tou hardly be diſco- 
'vered by the heirs who were to enter to the 
lands as their vaffals, the right of entering 


A 14 5 Vaffals to theſe lands was, by 1667, c. 54. given 


dt,j the patron. 
Patrons of 7. Where a fund i is ifted for the eſtabliſfi- 
collegiate ment of a ſecond miniſter, in a pariſh where 
charges the cure is 9 too heavy for one, the 
patrona ſuch benefice does not belong 
to the War but to him who was patron of 
ttie church, 18. Nov. 1680, B. of Haddington; 
©. © unleſs either where the donor has reſeryed to' 
dimſelf the right of patronage in the donation, 
or where he Bd his ſucceſſors have been in the 
conſtant uſe of preſentin the fecond miniſter, 
| Without challenge from e patron, P. Fals. 42. 
Th ue Fight The fright of preſenting incumbents was by 
bol preſen- 1690, c. 23. taken from patrons, and veſted in 
tation. the heritors and elders of the pariſh, upon pay- 
ment to be made, Un Reach heritors to the god, 


* ; ; 4 


of $00 merks; Ain reſtored to 
— - "trons, 10. fats T2. with exce tion of # 
| preſentations foldin 3 * muster o or; the former 
Right PÞ % Patrons were not Kan e f 
applying "Ge church; for they Del ktne fraits'of TL e 
5 — vacant benefice as th r ſome time af. 


ter the ee I 593, C. 172. Sc. But 
that right is now no more than a truſt in the 
2 N who muſt apply them to pious uſes with- 
in the pariſh, at the fight of the heritors, 
early as they fall due. If he failed, he loſt + 20 
bis right of Nebsüng for the next turn, by - 
168 5, c. 18.; Lees after that right was taken a- 
way, the penalty is, by 1690, c. 23. declared to Penalty of 
be the forfeiture of his right of adminiſtringt the nor n_— 
vacant ſtipend for that and the next vacancy 


4 . 


The King, who is exempted from this rule, by 
ſaid act 1685, may apply the vacant ſtipend of his «fed od, an 
churches to any pious uſe, though not within 
the pariſh. If one ſhould be ordained to a | 
church, in oppoſition to the preſentee, the pa- e 
tron, whoſe civil right cannot be affected by 8 
any fentence of a church court, may retain the 
ſtipend as 'vacant, Fale. vol. 2. 213. "Patrons other 
are, to this day, intitled to a ſeat and burial- rights of 
place in the churches of which they are pa- Pa 
trons; and the right — all 4 1 858 of ths i pa- 
not heritably diſpon ven to ith 
E =—169 3, c. 25. prog” 2 
9. "That kirks way not continue- too LON —— 
vacant, the patron muſt preſent to the preſby- muſt pre- 75 
tery, (formerly to the Biſhop), a fit perſon for ſent with 
W the cure, within ſix months from bis in 
knowledge of the vacancy, otherwiſe the right * 
of preſentation accrues to the preſbytery, are 
 devolnto, 1567, c. 7 —10. An. c. 12. Upon pre- vorm of 
ſentation by the patron, the Biſhop collated or admifion 
conferred the beneſice upon the preſentee, by into kirk, 
a writing, in which he appointed certain mi- ding - 
niſters of the dioceſe, to induce or inſtitute Fee ez. + 
him into the church; which induction com- kur 
pleted his right, and was performed by their 
Pt: = in the pulpit, and * _ 
— 


45 ee ieee wee 
A.. e bible and the keys of the church. The Bi- 
. . ſhop collated to the churches of which himſelf 
_ was; patron, pleno jure, or without preſentation; 
. 255 2 AeveHewhich he alſo did in menſal churches, whoſe 

| . were ſunk, by the churches being 
2 £&>appropriated.to him, as part of his patrimony. 
*Sreſent Since the revolution, a judicial act of admiſſion. 

eie by the preſbytery, proceeding either upon a 

preſentation, or upon a call fro m the heritors 

ad and elders, or upon their own jus devolutum, 

1 Ne the miniſter's right to the beneſice. 

3 8 10. Soon after the reformation, the Popiſh. 
dio the re · churchmen were prevailed upon to, reſign in 
8 the Sovereign's hands, a third of their bene- 
erg. fices,. Which, by 1567, c. 10, was appropria- 
ted, in the firſt place, for the ſubſiſtence of the 
reformed clergy. To make this fund effectual, 
particular localities were aſſigned in every be- 

* e neſice, to the extent of a third, called the af. 
rden; ſumption of. thirds; and for the farther ſupport] 
1 2 8 of miniſters, Queen Mary made a grant in 
their fayour of all the ſmall benefices not ex- 

5 ©: Gecding 300 merks ; which was confirmed by 
. 8 Biſhops, by the act which re- 
en e ſtored them to the whole of/ their benefices,, 
1606, c. 2. were obliged to maintain the mi- 

125 niters within their dioceſes, out of the thirds; 
and in like manner, the laick titulars, who got 
grants of the teinds, became bound, by their 

Acceptation thereof, to provide the kirks with. 
| no jn their erections in competent ſtipends. 

Commil.:. 11. But all theſe expedients for the.main- _ 

ſion for tenance of the clergy having proved ineffectual, 1 

Er a commiſſion of parliament was appointed in 

kirks and the reign of ſames VI. for planting kirks, me: 

valuing dif 

teinds, Modifying ſtipends . to. miniſters aut; of the, 
©... -  trand , . 658. to WIR: a power was. fon! 
* 4 FO. ſuperadded 
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ſuperadded of Abiding large pa riſhes, and erect-· 
ing new churches, by 162 1, c. 5. a ſecond com- 


miſſion was appointed, 1633, c. 19. not only 
for modi ing ſtipends, but for the valuation 


and ſale o aN After the reſtoration, ſeve- and for 
ral new commiſſions were granted by parlia- uniimg 


ment, with more ample powers of diſmembring and 401. 
— ee 


and annexing churches as they ſhould find 
juſt, 166 T, c. 61. &'c.; but the powers of all theſe 


were, by 170%, c. 9. transferred to the court now tranſ- 


of Seſſion, with this limitation, that no pariſh 
ſhould be disjoined, nor new church erected, 
nor old one removed to a new place, without 
the conſent of three fourths of the heritors, 


ferred to 


the — 


computing the votes, not by their numbers, 5 Bait 


but by the valuation of their rents within the = 


pariſh, © The Judges of Seſſion, when fitting in 
that court, are bred as a commiſſion of 
Parliament, and have their proper clerks, ma- 
_ and other officers. of court, as ſuch: 
12. The loweſt ſtipend that could be mod. 
fied to a miniſter by the firſt commiſſion: 1617, 
C6, 
inleſs where the whole teinds of the pariſh did 
not extend fo far: And the higheſt was 1006 
merks, or ten chalders. The Parliament, 1633, 


Maximum 
and mini- 
mum of 


was 500 merks, or five chalders of victual, Ripends, 


* *; FF 30's 
3 - — 


c. B. raiſed the minimum to eight chalders of vic- 


tual, and, proportionally in ſilver; but as nei- 


ther the commiſſion appointed by that act, nor 


any of the ſubſequent ones, was limited as to 


the maximum, the commiſſioners have been in 


5 uſe to augment ſtipends, conſiderably above frivet -n 


the old maximem, where there is ſufficiency of 
free teinds, and the cure i 18 * rc en D me, Ne. 


Uving expenſi ve. 


— 


3 

'D of 
Iz. Where a.” certain quantity of ſtipend is r 
ele a miniſter, out of the teinds of ation, and 
ned of lota rx 
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| pariſh, without proportioning that ſtipend * | 
mong the — derive; — is called a 
decree of modification But where the commiſſion- 
ers alio ſix the particular proportions payable 
by each heritor, it is a decree of modification and 


Lb: ec Ng  becality. Where a ſtipend is only modified, it is 


wodifed ſecured on the a bay ap teinds of the pariſh, fa 
| ene can inſiſt againſt any one heris 

tor to the full extent of his teinds ; fuck heri- 
tor being always intitled to relief agai inſt the 
eit, for what he ſhall have paid above 5 hiv fa | 
1: mare, 3. Doc. 1664; Hutchiſon: But where the 


1 is alſo localled, e — is Hable in 
3 more than his own proportion. 844 
14. Few of the reformed: miniſters were, at 
aT ' frſt provided with dwelling houſes; moſt of 
mme Popiſh clergy having, upon the firſt appear- 
ance of the reformation, let their manſes, 
in feu, or in long tacks : Miniſters therefore 
3 right, by 1563, c. 72. to as much of 
e e manſes as would ſerve them, notwith - 
landing ſuch feus or tacks. Where there was 
no parſon's nor vicar's manſe, one was to be 
duilt by the heritors, at the fight af the Bi- 
iu ex · Chop, (now the Preſbytery), the charge not ex: 
pence; ceeding L. 1000 Scots, nor below 300 merks. 
164, c. 45.1663, c. 21. Under a manſe are 
comprehended ſtable, barn, and byre, with 
garden; for all which, it is uſual to allow half 
an acre of d. A perſon, whoſe only in- 
a 2 in the lands within the is à life- 
3 t. 13 to be burdened with no pro 
| it. 5 the charge in buildin uns oof 
3 28 Miniſter of Moreham; but he muſt bear 
bis ſhare in repairing it, decauſs ft e 
enen 22 den 2 e h 


7 4 * "y ; 


a 
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- 25, Every incumbent is intitled at his entry Free 


to have his manſe put into good condition; s, 


which purpoſe, the preſbytery may appoint a 


viſitation by tradeſmen, and order eſtimates to 
be laid before them, of the ſums neceflary for 


the repairing, which they may proportion a- 


mong the heritors, according to their valua- 
tions ; and letters of damn will, on bill whe A 


into execution. Th e preſbytery, after 


fentence 
the manſe is made ſufficient, ought, upon ap- 
Plication of the-beritors, to declare it a free 


7 manſe,which lays the incumbent under an ob- 


tion to uphold it in good condition, during 
>, of any on otherwiſe, he or his execu- 


| fork ſhall be liable in damages; ſee 1612, c. 8.: 


t they are not bound to make up the loſs a- | 


_ rifing from the neceſſary decay of the build- 
ing; by: che rate of time, 


16. All miniſters, whore there i 16 any land- Glebe, 5 


2 or country p are, over and above 
ſtipend, intitled to a glebe, which com- 


s of paſture ground, wheye there is no a- 


rable land, (a ſowm is what will ten ſheep 
or: — —. and is to be 1 


the Biſhop or preſbytery, out of fych kirk (4 bode: 


within the pariſh as lie neareſt to the kirk; 1593 
4. 161. 1606, c. 7. As the benefit intended 
by theſe acts to the clergy muſt have been loſt, 
where there were no 8 in 2 pariſh, 

it was provided by that in de» 
fault: of- kirk-lands. 2 —— ſhould be de- 
ed out of temporal lands: and this act. tho 


four acres of arable: land, or ſixteen 


under the act reſciſſory of Gharles II. 
bende ber ben nadel n —" 


bk 
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Wh 166 37 e. 21. which takes it for granted, that 
all miniſters, except thoſe in certain royal bo- 
_ Foughs have right to glebes; ſee St. 2. 3. 40. 
Relief ari- 17. A right of relief is competent to the 
fng from heritors, whoſe lands are ſet off for the manſe 
dale or glebe, againſt the other heritors of the pa- 
ga manſe or Tiſſi, 1594, c. 199. The ſtatute limits this 
klebe, right to heritors of kirk. lands, and to the fſpe- 
| cial caſe, where the greateſt part of the lands 
in the pariſh are kirk-lands.' The foreſaid act, 
1644, Which allowed deſignations out of tem- 
oral lands, extended the relief to the heritors 
f theſe lands : And, if the firſt part of that 
a allowing ſuch deſignations, has been re. 
ceived as our law ſince the reſtoration, it may 
be juſtly thougbt, that the equitable. — 
annexed to it ought not to be rejected. This 
is only relief, though conſtituted by ſtature, is not real 
OE. againſt the lands themſelves; it is only per- 
ſonal, againſt thoſe who were propr 3 dad 
the time of the deſignation,” or 
rare 24. June 1675, Fans Manſes — — 
 Glebesand being once regularly deſigned, cannot = feu- 
manſesun- ed or ſold by the incumbent, in prejudice of 
moe * his ſucceſſors, 1572, c. 48. which is in 
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+ tice extended even to the caſe where ſuch 

5hs Sonar.” ray pore" Aeli 1 . 
en 18. Miniſters, beſides their glebe, were in⸗ 
* titled to graſs for a horſe and two, cows, by 
1᷑8649, c. 45. which act is revived by 1663, 0 2 1. 
And, if the kirk- lands, out of which the graſs 
may be deſigned, either lic at a diſtance; or are 
not fit for paſture, the heritors are to pay 
to the miniſter L. 20 Scots yearly as an equi- 
Your - Miniſters” have alſo freedom of fog? 


ha "I 
* } 5 


"off 


LE. Ye 
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ge, 1 rage, fewel, feal, divot, loaning, and 7a 
rec iſl 


and entry, according to uſe and wont. 


1593+ c. 16 lass, 21.: What thele pri- 
leges are, muſt be determined by the local 
cuſtom of the ſeveral pariſhes. Beſides the 


above-mentioned. burdens which are impoſed 
upon heritors, the pariſhioners were obliged 
to provide communion- cups and lavers, 1617, 
6. 6. and to repair the kirk and kirk- yard dykes, 
15725 c. : 54- — 1597, C. 232. ; but theſe bur- 
ns are now for the moſt part undertaken. by 
the. heritors. as | 14 


„ KP 


93 


at a diſtance from the kirk to which they ori- 
ginally belonged, are annexed to another near- 
er Kirk quoad ſacra, or in ſo far as concerns the 
paſtoral charge. Such lands continue, in all 
civil reſpects, part of the old pariſh; and con- 
ſequently are liable in no proportion of the 
ſtipend, nor of the expence neceſſary for up- 
holding the manſe, or even the kirk of the pa · 
riſh to which the inhabitants conſtantly reſort 
for divine ſervice, Falc. vol. 1. 274. 1 


— 


19. It ſometimes happens, that lands lying Annexa- 
ſatra. 


20. The legal terms at which ſtipends be- Terms of 


come due to miniſters, are Whitſunday and Mi- 32 


chaelmas. If the incumbent be admitted to 
his church before Whitſunday, till which term 
the corns are not preſumed to be fully ſown, 

he has right to that whole year's ſtipend ; and, 

if he is received after Whitſunday, and before 
Michaelmas, he is intitled to the half of that 
year; becauſe, though the corns were ſown. be- 
fore his entry, he was admitted before the term 


at which they are preſumed to be reaped. By 
the ſame reaſon, if he dies, or is tranſported. 
before Whitſunday, he has right to no part of 


\ 


Michael - 


Of Ratten? big, Bock L 


that year ; if before Michaelmas, to che half; 
and if not till after Michaelmas, to the Whole. 
The reaſon why the legal term in ſtipends is 


Jegal 7 Michaelmas, and not Martinmas, as in lifetents, 


I 


arifes from the different nature of the twp 


rights. All kirk- benefices did originally, and are 


ſtill accounted in law to conſiſt of teinds, wich 


were drawn by the churchman at the cutting 


= . 
ann. 


of the corns, which was feldom fo late as Mi- 
chaelmas ; but rents are not due by the tenant 
to the landlord till Martinmas at ſooneſt, be · 
> Toit which term, the corns are perhaps not 

Ily brought into the barn- yard 

21. After the miniſter's death, his executors 
have right to the annat; which, in the ſenſe of 
the canon law, was a right reſerved to the Pope, 


of the firſt year's fruits of every benefice. Up- 


on a threatened invaſion from 35 anno 
1547, the annat was given by our Farliament, 
notwithſtanding this right in the Pope, to the 
executors of ſach churchmen as ſhould fall in 
battle in defence of their country, c. 4. : But 
dhe word annat or ann, as it is now under- 
ſtood, is the ri ht which law gives to the exe- 
cutors of ers, of half a year's benefice; 
over and ito what was due bo the minifter 
: Himſelf for his incumbency, 1672, c. 13. 80 
that, if the incumbent ſurvives Whitſonday, 
- his executors have the half of that year for the 
 deceaſed's incumbency, and the other half as 
annat ; if he ſurvive Michaelmas, they have 
that whole year for his incumbency, and the 
half of the next, in name of ann. This right 

was firſt introduced into our law upon a let- 
ter of AION: VI. Lg” wy By yes to _ 
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2 ator that purpoſe, 19. July 1626, E. Ma- 
M A N 1 | 
22. The executors of a miniſter need make The na- 
up no title to the ann by confirmation: Nei- "> of the 
ther is the right aſſignable by the miniſter, rs 
affectable with his debts, 1672, c. 13.; for it 
never belonged to him, but is a mere gratuity 
given by law to thoſe whom it is preſumed the 
| deceaſed could not ſufficiently provide: And 
law has given it, without diſtinction, to the ex- 
ecutors of all miniſters; even where the ſtipend 
is made up, not of teinds, but of the public re- 
venue of a borough, or of a voluntary contri- 
bution, Falc. vol. 1. 182. The ſtatute 1672 gives How di- 
this right of ann expreſsly to executors: And if vided. 
it were to be governed by the rules of ſucceſs» 
ſion in executory, the widow, in caſe of no chill 
dren, would get one half, the other would go“? 
to the next of kin; and where there are chil- _ 
dren, ſhe would be intitled to a third, and 
the other two thirds would fall equally among | 
the children, 3. 9. 6. But the court of Seſſion 
probably led by the general practice, have in ; 
this laſt caſe divided the ann into two equal 
99 of which one goes to the „ the 
other among the children in capita, July 1747, 
A 
23. From the great confidence that was, in Juriſdie- 
the firſt ages of Chriſtianity, repoſed in church- non of Bi- | 
men, dying perſons frequently committed tog 
them the care of their eſtates, and of their or-. 0 
phan-children ; but theſe were ſimply rights f 
truſt, not of juriſdiction. The clergy ſoon had 
the addreſs to eſtabliſh to themſelves a proper 
Juriſdiction, not confined to points of eccleſia- 
ſtical right, but nnn to queſtions that had 


Sm 
; 


A, 


. 


* 2 Pri, bel 


_ no. concern. with the church. Theyjudaed; 
|” © not only in teinds, patronages, teſtaments, . 
=”: breach aft vow, ſcandal, &.; but in queſtions 
ö . of marriage and divorce, becauſe marriage was 
2D 2 a ſacrament; in tochers, becaufe theſe were 
A FE ven: in conſideration of marriage; in all que- 
3 ſtions where an oath intervened,” on pretence 
that oaths were a part of religious: A 
R. M. IV. c. 2. 2. c. 38. § 5. 3. c. 7. 
$ 2. ; and in the deprivation of notaries, 94 
the trial of thoſe that uſed! falſe inſtruments, 
Commilſa- 1503, c. 64. As churchmen came, by the 
ries; means of this extenſive. juriſdiction, to be di- 
verted from their proper functions, they com- 
mitted. the exerciſe of it to their officials or 
commiſſaries::Hence the commiffary- court was 
1 called the Biſhops. court, and Curia Chriſtianita 
1 Ve; it is alſo ſtyled the conſiſtorial court, from 
B | | confiſtory, a name firſt given to the court of ap- 
peals of the Roman Emperors, and afterwards 
to the courts of judicature held by churchmen. 
by whom 24. At the reformation, all epiſcopal jurif- 
named, dition, exerciſed under the authority of the Bi- 
ſhop of Rome; was aboliſhed, by an act 1560, 
ratified by 1567; c. 2. As the courſe of juſtice/ 
in conſiſtorial cauſes was thereby ſtopped; Q. 
Mary, beſides naming a Commiſlary for every 
dioceſe, did, by a ſpecial grant mentioned in 
Books S. 1. March 1567-4, eſtabliſh a new com- 
Commit - miſſary· court at Edinburgh, conſiſting of four 


ſaries of - judges or commiſlaries ; which grant is ratified 
y an unprinted act, 1592, c. 25. This court is 

- veſted with a double juriſdiction; one diocefan, 
which is exerciſed in the ſpecial territory con- 
tained in the grant, vig. the counties of Edin- 


5 Ss : ba — and a 


part 
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part of Stirling-ſhire; and another univerſal, by 
| which the judges confirm the teſtaments of all 
who die in foreign parts, and may reduce the 
decrees: of all inferior commiſſaries, provided 
the reduction be purſued within a year after 
the decree: See [n/tr. to Comm, 1666, c. 16. 
recited in Ads S. — Feb. 1666. . Biſhops, upon 
their re-eſtabliſhment in the reign of James VI. | 
were reſtored tothe right of naming their ſeve- 
ral commiſſaries, by 1609, c. 6.; and as to the 
commiſſariot of Edinburgh, two of the four 
judges were, by that act, = be appointed by 
the Archbiſhop'of St Andrew's, and two by the 
Archbiſhop of Glaſgow. Since the revolution, 
the nomination of all the Commiſſaries in the 
kin gdom has devolved on the Crown, as co- 
ming in place of the Biſhops, There was but 
one commiſſary- court in each dioceſe, till the 
erection of the commiſſariot of Edinburgh; and, 
in purſuance of a commiſſion by james VI. in 
1581, authoriſing the Seſſion to erect new ones, 
for the benefit of perſons who lived moſt remote 
from the court of the dioceſe, commiſſariots 
were eſtabliſhed at Stirling, Peebles, Lauder, 
and other places, whach had never been —_ 
| bal! ſees. 


Theirtwo- 
fold 2 


25. As the clergy i in 88 of Popery; 3 Jarifdic- 
med. a juriſdiction, independent of the civi vil tion 1 
power, or any ſecular court, their ſentences . 
could be reviewed only by the Pope, or Judges ginally ſu- 


_ delegated by him; ſo that with regard to the 
courts of Scotland, their juriſdiction was ſu- 
preme. But by an act 1560, ratified by 1581, 
c. 115. the appeals from our Biſhops courts, that 
were then depending before the Roman Con- 


ſiſtories, were ordained; to be decided by the 


n of Seſſion: And by A Le ee ny "i 


; 60 ws of * rohe. Book 1. 


. wm fb ts: hs the Seffion is declared the King's great, 
| 2 of Conſiſtory, with power to review all ſentences 
1. the Seſ⸗ nounced by the Commiſſaries. Neverthe- 

| fion, || lefs, ſince that court had no inherent juriſdic- 
| \* tionin conſiſtoria] cauſes, prior to this ſtatute ; 

and fince the ſtatute gives them a power of 


judging, only by way of advocation, they have 


not, to this day, any proper conſiſtorial juriſ- 


_ diction in the firſt inſtance, Sf. 4. 1. 36.; nei- 
ther do they pronounce ſentence, in any con- 
. ſiſtorial cauſe brought from the Commiflaries, 
bdut remit it back to them with inſtructions. 

By the practice immediately ſubſequent to the 
act before quoted, they did not admit advo- 
cations from the inferior Commiſlaries, till the 
cauſe was firſt brought before the Commiſſaries 
of Edinburgh; but that practice is now up dil 7 
'} "uſe, Eag. 8 Jan. 1725, Whine, © | 
Extent of 26. The Commiſſaries retain to this FTI an 
tes excluſive power of Juogint g in declarators of 
juriſdic- marriage, and of the nullity of marriage; in 


>; "ton, actions of divorce and of non-adherence, of 


adultery, baſtardy, and confirmation of teſta- 
ments; becauſe all theſe matters are ſtill con- 
ſidered to be properly conſiſtorial. Inferior 
Commiſſaries are not competent to queſtions 
of diyorce, 1699, c. 6. under which are com- 
prehended queſtions of baſtardy and adherence, 
when they have a connection with the lawful- 
++ neſs of marriage, or with REEF dee 284 | 
o Comm. 1666, c. 2. 
e Biſhops did, by. theſe inſtrüctions i in 
1666, authorize'their Commiſſaries to judge in 
All cauſes referred to oath; to the extent of L. 40 
Scots, though the matter ſhould e conliſto- - 
7 aps "2 yy" inſtru 
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ſerved by Balf. 655. the Commiſſaries were 
empowered to determine the cauſes of wi- | 
dows, orphans, and other perſong miſera- 
biles, not exceeding L. 20 Scots. This part Nowlimite | 
of their juriſdiction is now fixed, by Act S. 29. 2d by 2 
Jul 1752, declaring that the Commillinine — N 
ave no power to pronounce decrees in abſence, 
for any ſum above L. 40 Scots, except in cauſes 
properly conſiſtorial; but that they may au- 
thenticate tutorial and curatorial inventories; 
and that all bonds, contracts, &'c, which con- 
tain a Clauſe for regiſtration in the books of any „ 
judge competent, and proteſts on bills, may be 175 EC 
regiſtred in their books. Long before this act | 
of ſederunt, Commiſſaries had been judged 
not competent to phyſicians fees, 26. Nov. 1622, 
Liddel; nor to tutory accounts, 8. Dec. 1675, 
Wri bt; though they claimed the cogniſance 
of chem, as the cauſes of e perſons, and 
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Peg when eie in a private ca- Marriage, 
= pacity, are chiefly diſtinguiſhed | by thai + 5 > 
mutual relations; as huſband and wife, tutor 

and minor, father and child, maſter and ſervant. 8 
The relation of huſband and wife is conſtituted ,2. 4 2 
by marriage; which is the conjunction of man 74 
and wife vowing to live inſeparably till 9 * 

2. Marriage is truly a contract, and {ſo re · is null off. 
grey the conſent of parties. Tdeots, therefore, without 27 — 8 


70 72 rſons cannot marry. As no per- conſent; 
* — 2— —ů 


' : 
35 N 


* T9 A 


9 af l bo are generally reputed huſband and wife, 


-” wo Marriage. Book L 
g FER preſumed capable of conſent within the | 
Fears of pupillarity, which, by our law, laſts 
till the age of fourtecn in males, and twelve 
in females, 3 cannot be contracted by 
pupils, J. 3. C. quando tut. vel cur.; but if the 
marxied pair ſhall cohabit after puberty, ſuch 
'  acquieſcenee gives force to the J. 4. 
de rit. nupt. Marriage is fully perfected by con- 
ſient; Which, without conſummation, founds 
which all the conjugal rights and duties. The conſent 
_— _ 2 RO be Gall Y — 
e. promiſe marriage, (/tipulatio alitia), tho 
feu. it vas guarded — nalties in the Ro- 
| man law, J 5. C. de eſpe may, by ours, be ſafely 
| — _ as long as -matters are entire ; 
2 be done by one of the parties, 
r a prejudice ariſes from the non- per- 
formance, the party reſiling is liable in damages 
to the other, E. 2. Jan. 1685, Graeme. The 
canoniſts, and after them aur courts of juſtice, 
explain a copula ſubſequent to a promiſe of 
z e into actual marriage, New Coll. 46. 
Form of 3. It is not neceſſary, that marriage ſhould 
_ celebra- be celebrated by a- clergyman. The canſent 
tion. of parties may be declared before any magi- 
ſttrate, or ſimply before witneſſes: And tho' no 
Preſumed formal conſent ſhould appear, marriage is pre- 
., ſumed from the cohabitation, or living toge- 
er, at bed and board, of a man and woman 


LT £03508, 1503, c. 77. One's acknowledgment of his ; 
rr) af to the midwife, whom he called ta 


d and to the miniſter who baptized his 
/ child, was found fofficient DER evi- 
4 . * e without 


aid, either of 
nnn | 


indy. © 7 
_ _ en 
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6 cobabitetion,” or of habits aa: repute, Rb 
1739, Arrot. The father's conſent was, by the core 
Roman law, eſſential to the marriage 2 chil- .. 

dren in familia + But, by our law, — 

— enter into marriage, without the — yo 
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4. Marfi in in certain Frag enge, 
grees * — 15 Romans e _— ene e. 33s 9 
| every perſon generate whic 45 

rule, a 3 ſon 2 T in the firſt e ZH 928 

in the ſecond, and firſt couſins in the fourth Urry 
ee of conſanguinity. The canon law com- 

putes by the perſons generated upon one ſide 

only, which, in the direct line of aſcendants and 

deſcendants, comes to the ſame account with 

the Roman computation; but in the tranſverſe 

or collateral line, mak ga confiderable varia- 

tion from it. By 1567, c. 15. which adopts the 

law of Moſes, Levit. e. 18. into ours, ſeconds 

min blood, and all remoter degrees, may law- | 

fully marry. By feconds in blood, are meant 
firſt couſins, according to the computation WR 
the eanon my which was at that time the 
common way in Scotland of reckoning degrees. and mar- 
Marriage in the direct line is forbidden in inf- wg in 
nitum; as it is alſo in the collateral line, in in i agree 
ſpecial caſe where one of the parties is loco pas. Oo 
_ rentts to the other, as HOI great grand> _ 
uncle, &. with reſpect to his grand-niece, G “ Z _ 9 
The fame degrees that are prohibited in con 
ſanguinity, are prohibited in affinity; which is 
the tie arifing from marriage, betwixt one 
of the married pair, and the blood relations of FM 
the other. Marriage alſo, where either of the other 
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&- againſt the then non-conforming clergy, 
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LIE conformity, by 1690, c. 27.; in reſpect of 
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CY "IM of Marriage: EY | Book, 
| 3 married to a third perſon, i is; 57 ju, 


null. 
— 5. To prevent bigamy and inceſtuous mar- 
mation of riages, the church has introduced proclamation 
| banns. Of banns; which is the ceremony of publiſhing 
 _ the names and deſignations (additions) of thoſ 
wbo intend to intermarry, in the churches 9 
the bride and bridegroom reſide, after the con- 
gregation is aſſembled for divine ſervice; that 
all perſons; ; who know any objection to the mar- 
Tiage, may offer it. Not Biſhops only, but 
Preſbyteries, aſſumed formerly a power of diſ- 
penſing with proclamation of banns on extra- 
— dinary occaſions, Ad, Af. 1638. Sgſſ 23. § 21. 
which has not been exerciſed ſince the revo- 
lution. When the order of the church is ob- 
| ſerved, the marriage is called regular; when 
II otherwiſe, clandeſtine. Clandeſtine marriage, 
tine mar» though it be valid, has ſtatutory penalties 'an- 
nexed to it, affecting not only the parties, but 


the celebrator and witneſſes, 1661 4.— 
Fer and above, 


95, c. 12.1695, c. 6.: And 
4 e parties were puniſhed with. the loſs of cer- 
1 ew” Sean conjugal rights; the huſband loſt his jus 
Bl tet iT £2 Hui, and the wife her jus relictæ, by 1672, 


This laſt act, which alſo inflicted penal- 
e — in the lump with other acts for 


u bich, the penalties of the act 1672, againſt 
d g. marriages, were found to be taken 


= 20 E II. Dec. 1705, Carruthers. 
Dee 8 By marriage, a ſociety is created between 


| 2 2 of the married pair, which draws after it a mu- 
8 8. 


* wy 


_ . tual 3 of their civ intereſts, in 
Wy i hy as far as is neceſſary for mai 8 it. As 
ebe, Ys Bus of once tn dhe 


. 
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the ſociety laſts only for the joint lives of te 
ſecii; therefore rights that have the nature of a | 4 
perpetuity, which our law ſtiles heritable, are 4 i 
not brought under the partnerſhip or commu -.-—--- — 
nion of goods; as a land- eſtate, or bonds bear- 
ing a yearly intereſt : It is only moveable ſub- 
] or the fruits. produced by heritable ſub- 
jects during the marriage, that become com- 
mon to man and wife, 8 | | 
7. The huſband, as the head of the wife, ur mari- 


has the ſole right of managing the goods in , 3 
communion, Wich is called jus mariti. This A. dl. U.. 


| right is ſo abſolute, that it bears but little reſem- X. . 
by” 


blance toa right of adminiſtring a common ſub- AL 
ject; for the huſhand can, in virtue thereof, ſell 4 . 
or even gift at his pleaſure, the whole goods fall - 26 ee 
ng under communion; and his creditors may ( e 7 
ect them for the payment of his proper debts: is gu] 
So that the jus mariti carries all the characters lent to an 
of an aflignation by the wife to the huſband, of —_ 
her moveable eſtate. It ariſes 1% jure from 
the marriage; and therefore needs no other 
conſtitution. Our lawyers of the laſt age were How far it 
of opinion, that this was a right fo inſeparable may be re- 
from the huſhand, that all reſervation by the nounced. 
wife of the right of adminiſtration, or renuncia- N 
tion of it by the huſband, was ineffectual; for | 
that ' ſuch reſervation or renunciation, as a 
moveable right conceived in favour of the wife, 
fell under the jus marit: - But it is now an 
agreed point, not only that a ſtranger may con- 
vey an eſtate to a wife, ſo as it ſhall not be ſub- 
ject to the huſband's adminiſtration, but that 
a huſband may, in the marriage-contract, re- 
nounce his jus mariti in all or any part of his | 
wife's moveable eſtate, 23d June 17 30, Waller. 
ad Soha 1 8, From 


* 
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Parapber· g. From this right are excepted paraphernal 
nalia not goods, Which, as the word is underſtood in our 
ſubjetto aw, comprehends the wife's wearing apparel, 
m. and the ornaments proper to her perſon, as 
. decklaces, ear rings, breaſt or arm je wels, buck - 
Lees, Ke. Theſe are neither alienable by che 
wi Haſband, nor affectable by his creditars. Things. 
of promiſcuous uſe 0 nd and wife, as 
plate, medals, &c. may become paraphernal, 
/.) by the huſband's giving them to the wife, at or 
before marriage; but they are paraphernal, 
+. © only in regard to that huſhand who gave them. 
as fuch, and are eſteemed common moveables, 
if the wife, whoſe paraphernalia they were, 
be afterwards married to a ſecond. huſband ; 
unlefs he ſhall in the ſame manner appropriate 
them to her, F. 4 Dec. 1696, and 15th, Jan. 
„ P -, 7 e ee eee 
eden, 9. The right of the huſband to the wite's. 
the jn, Moveable eſtate, is burdened with the moveable. 


| mariti, - debts contracted by her before nrg Y An d 
NM eur as his right is univerſal, ſo is his burden; fon 
=_ it reaches to her whole moveable dehts, tho“ 
they ſhoyld far exceed her moveable eſtate. 
Tet the huſband is not conſidered as the, true. 
How re- debtor in his wife's debts. In all actions for 
_ Rricted in payment, ſhe is the proper defender; the huſ- 
flavour of F : 15 ; 1 | 
ite hu. band is only cited for his intereſt, that is, as, 
band. curator to her, and adminiſtrator of the ſociety= 
yy goods: As ſoon therefore as the warriage is 
; diffolved, and the ſociety-goods thereby ſuffer 
a diviſion, the huſband is no farther concerned 
in the ſhare belonging to his, deceaſed wife; 
and conſequently is no longer able to pay her 
debts, which muſt be recovered from her re- 
preſentatives, or her ſeparate eſtate, © 


a 


10. This 


. j 
OY 


10, This ange upon the huſb ind is per- 


ON again 
eſtate, real or perſonal, has been affected, du- 


ring the 1 e, by complete legal diligence; iu + 


in Which cal; huſband muſt, by the com- 
mon rules of law, relieve his propert 3 from the 
burden with which it ſtands char But the 
utmoſt diligence anne. his 8 is not ſuf- 
ficient to 1 the obligation, Had. 26. 
Feb. 1623, Dou 


gence againlt his eſtate, 2 3. Jan. 1678, Willy. 
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paar nor even incomplete dili- - © 


PTR: ex · 3 


him, 1. Where his proper tended a- 


gainſt the 
ufb and- 


2. The huſband continues 145 „even after the 
wite's death, in To far as he is Jucratus, or pro- 
ited by her eſtate. | Law docs not conſider a 


huſband, who has got but a moderate era 
uy, his wife, as 2 mnt by the mar 

« Dec. 1665, Burnet : I is the exceſs on 44 
Y ich is /ucrum, and which muſt be judged of, 


according to the quality of the Ae 1 | 
and was at no 


Neth of Heb 


condition of life. As the 
time the proper debtor i in his wife's moveable. 
debts; therefore, tho? he Thould be lucratus, he. 
5, after the diflotution, only liable for them, 
| 5 Marie, i. e. if her own ſeparate. eſtate i 18 not 
ſylficient to pay them off, N Fag. 54. 

I. Where t the wife i is dobtor in TH! o of. . 
debt, which, if it had been dueto her, would 
have. excluded the jus marity, e. g. in bonds 
bearing intereſt, the huſband is liable only for 


2 
. 


"MF bygone. 1 88 and thoſe that may 


upon 
ER his obligation for her debts muſt be com- 


menſurated 10 the intereſt he has in her eſtate, | 


1s Ja ly 1798, Gardoz, It is the huſband alone. 
0 36 liable in perſonal diligence for his wife's % 


T _ who 


N while the Ig: 1ubliſts;: The ms, 


debt during the marriage; be- 


80 7 
= 
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JZ who is the proper debtor, is free from all per- 
Zonal execution upon them, while ſhe is Hi. 
4 , F 11. Jan. 1704, Gordon... we 34 
| ue huſ- 12: The hufband, by marriage, becomes 
bude, the · perpetual curator of the wife. From this 
n oceed a- 


bl pendence of a proceſs againſt her before an in- 
4 _ferior court, and if the huſband dwells within 
4 | nother territory, he muſt be called by letters 
ez of ſupplement, which are granted of courſe 
A #4 Hy the court of Seſſioni. X2. All deeds, done 

| y a wife without the hufband's conſent, are 


: a PI” 


; r 


= 
Ws | 
5 
2 
3 
{4 


1 
E 
by, 
j 
+42, 


before marria 
after which the bride, being no longer fur ju- 
775, can contract no debt, nor do any deed, ei- 
ther to the prejudice of her future huſband, 
nor/even to her own, Dirl. 13.: But it is not 
enough for this purpoſe, that the banns have 
been publiſhed at the bridegroom's pariſh- 
church; the notification muſt be alſo made at 
the bride's, in order to interpe] perſons from 
contracting with her, 8, Zuly 162 3, * | 
Sabi | 13. 
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13. If the lint ſhould either MOOS 8 - 
from his wite, or. turn her out of doors, or if, alimony + 4 
continuing in family with her, he ſhould by 2 8 
ſeveræ treatment endanger her life, the Com-, 
miſſaries will authoriſe a ſeparation a menſa , _— 
foro, and give a ſeparate alimony to the wife L-, : 
ſuitable to her huſband's eſtate, 2 the time 
of ſuch ſeparation, until ei * a TS n 
or a ſentence of divoree e. N «19 
iT Certain obligations A: 1 Va- What obe · Lr If 
lid, notwithſtanding her being fab & cura mariti; ligations G 
ex. gr. obligations — * 8 Ahe, for wives be wife of ee 
have no privilege to commit crimes.« But if Zn 22 
the puniſhment reſolves into a pecumary mulct, Obliga- 
the execution of it muſt, from her incapacity lies NW 16 
Fulfil, be ſuſpended till the diſſolution of ws 4 225 
| marriage, unleſs the wife has a ſeparate e 1 25 
ſtate exempted from the jus wp fry Ede. 2. July. e 
1724. Murray. 3. Dec. 1738, Go 4 e e 
15. Obligations ariſing a mw Ferfondl fel ue 


either the perſon or the eſtate. The ig has obliga- — 
been ſo careful to protect wives, while ſub cu- = _ 
re mariti, that all perſonal obligations eee * 
by à wife, tho' with the and's conſent, as 5 L; 
nds; bills, Se. are null; with the Tollowing . — 7 
exceptions. 1. Where the wife gets a ſepa- 
rate ven or ſtock, either from her father oa 
or a ſtranger, for her own or her children's al- 
mony, ſhe may grant perſonal obligations in 
5 5 to ſuch ſtock, Dirl. 164.; and by 
fonger reaſon, perſonal obligations granted 
by a wife are good, when her perſon is actual 
ly withdrawn from the huſband's power, by a 
judicial ſeparation. 2. A wife's perſonal obli- _ A. 7 
gation, granted in the form of a deed inter vi- G V on 


2 


72 
vos, 18 valid, if it is not to take effe& till her deed ; 
eQ_till her leon 4 — 


| death, Feb, 1720, I. Tillibeun. 3. Where 


the * 


. 
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4 the haſband pee igeliin h 
entruſted with the management, either of a 
3 * particular branch of buſineſs, or of his whole 
© FI I Affairs, all the contracts ſhe enters into, in the 
3 eo $ Exerciſe of her prapritura, are effectual, even 
| = V; he they be not Fer eh writing, but mould 

Carte merely vx re, from furniſhings made to 

| bind the her: But ſuch obligations have no force t 
1 bauoſband, the wife; it is the huſband only, by Whoſe 
2388 derbe commiſſion the acts, who is thereby obliged. 
1 A prepefturn may be conſtituted, not only 

forma ally by writing, but tacitly, by the wife's 
| being in W. for a tract of time together, to 
1 act for ker hufband, while he either a approves 
N 0 wy was, of 1 it by fulfilling her deeds, or at leaſt, being 
+ in the e thereof, connives at it, Dirh 


1 * 2 | : 319. 

WE . Thewife 16. A Wife. white the remains in family 
| EIS with. * huſband, is conſidered as prepoſite 
a egotir 


demefficis : and conſequently, may pro- 
"things p prop r for the family, for the price 


dis liable, tho' they thould 

ZA fappfied, or though the huſband ſhould 
en gion her money to provide them elſe- 
310. A A ; who ſuſpects that 

Anhbiton his 5 may fu his fortune by high living, 


#75 againſt a may uſe the remedy of inhibition apainſt her; 
by which all perſons are interpelled from con- 


= 
. 


tracting with her, or giving her credit. After 
ee ul of this diligence, whereby the 

7 5 wra falls, the wife cannot bind the 
nd, unleſs for ſach reaſonable furniſhings - : 
as he cannot inſtra@ that he provided her with 


= bun As every man, and 2 5 every 


 hulband has a right to remove his managers 
n 9 * may paſs at the ſui be 
„ t 8. 


n 4 
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| the, huſband WOT the wife, * e 
ſhould not offer to juſtify that meaſure by an 
actual proof of the extravagance ar profuſeneſa 
e Falc. vol. x. 209. 

17. As to rights. granted by t the Wife affect - Rightzaf. 
eke eee amd eee ED 
cept her af 145 4 Ce uy en 
or Wee e with conſe = 7 
as curator, otherwiſe not, £1, 7 1735. | — 

mil. She can even, without the ufband, be- 
queath by teſtament her ſhare. of the goods 2 
communion; but ſhe cannot 26 them Eg oo 
inter viva, fox ſhe herſelf has no proper right to ur <= 


them, white the marriage fabfiks.; ſee 19. Dees, 2, nts, 
e A wite can lawtully oblige her- her heri- 


ſelf, in relation. ta bes heritable eſtate, with eon / table c- / 
ſent of her huſhand,; for though her perſon is a 
ſome ſenſe ſunk by the marriage, ſhe continues 
capable of — 5 a real eſtate; and in ſuch ob- 

her eſtate is conſidered, and not 
her perſon, 15. Deg, 1665, Elis. — 2 3. 7. 
A8 Bruce. A huſband, though he be curator: 

_ to, his Wife, can, by his acceptance or inter ven - 
tion, authorife rights anted by her in his 
own. favour; for a h s curatory is not 
intended only for the wife's advan but is. 
conſidexed as a mutual benefit to both. 15 

18. Alk donations, whether by the wife — 
the huſband; or by the huſband. te the wife, 3 ca 
are, both by the Roman law and ours, nevoca- and in | 
ble by the donor; ne_confiuges. mute amore ſe are we; 

Jpalient, k 1. de don. int. vit. 2 Tat 1 cable: 

donor dies without revocation, the right be- . 

comes abſolute. A. right may be * 258 

not only by an explicit revocation, but tacitly, . of 

”= ee ae to another the ae . „ 


e 


4 


ad 
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2 of the donation, or by charging it with a 
+4 G burden in favour of a third party ; but in ſo 
far acc ſulyeQ.is not burdened, the donation 
bk _— 204. Though the deed ſhould be 
Ee, 44 _ nominally, or Nu, key to a third party, 
; e is ſubject to revocation, if its genuine effect 
# . 4 Ke to convey a gratuitous right from one of 
b 2 : e ſpouſes to the other; plus enim valet quod 
| ba agitur, quam quod ſimulate concipitur, 1. Feb. 1728, 
tional Sanders. Where the donation is not pure, it 
3 mu? is not ſubject to revocation : Thus, a grant 
ans aol made by the huſband, in conſequence of the 
not revo- natural obligation that lies upon him to provide 
for his wife, is not revocable, unleſs in ſo far as 
it exceeds the meaſure of a rational ſettlement; 
neither are remuneratory grants revocable, 
| Where mutual grants are made in conſideration | 
of each other, 26. Jan. 1669, Chiſbolm, except 
where an onerous cauſe is ſimulated, and a do- 
_ truly intended; or where what is given 
Hime inde, by the huſband and wife, bears na 
| proportion to each other. All voluntary con- 
tracts of ſeparation, by which the wife is pro- 
vided in a yearly alimony, were by our more 
ancient practice reprobated, as be to one 
of the eſſential duties of marri adherence, 


= 
5 
1 


Feiſions, they are effectual as to the time paſt, 
75 but revocable either by the huſband or vile, 13 
56. Feb, 1666, Living ſton. 
Ratibica- 19 As wives are in the ſtron geſt degree 
fion by  fubjet to the influence of their bulbadds, ird 
vines. parties, in whoſe favour they had made grants, 
were frequently vexed with actions of reduc- 
tion, as if the t had been extorted from 
the wife, through the force or fear of 9 


2 *. 


i 


11. Feb. 1624, Drummond; but by our later de- 


3 fp 8 N. Forte * * * 
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1 8 band. To ſecure the grantees againſt this danger, 
ratifications were introduced, N the warn 
appearing before a judge, declares upon oath, 
her huſband not preſent, that ſhe was not in- 


conſequential benefit ſhould ariſe from it to the 5 
huſband, 1481, c. 84.; but pure donations, be- 
twixt man and wife, do not appear to be the * 


theſe revocable, as proceeding from the love, 
not the fear of the huſband: And if a donation. 


tification, which a huſband might eaſily obtain 
by the ſame methods of perſuaſion which pro- 
.Cured the gift, the law of donations, betwixt 
man and wife, would turn out a moſt unequal 
one to the wife: A wife's ratification is not 
_ abſolutely neceſſary for ſecuring the grantee : 
Law. indeed allows the wife to bring reduction 
of any deed ſhe has not ratified, upon the head 
of force or fear, of which, if the brings ſuffi- 
cient evidence, the deed will be ſet afide ; but 
if ſhe fails in the proof, it will remain effec- 


e 


_ tual to the receiver, 28. June 1706, Hay. 


proper ſubjects of ratification; for law has made 


by a wife were rendered irrevocable by her ra- 


duced to grant the deed 2x vi aut metu. Eve- The pro- 


ry deed, by which any intereſt accrues to a third per ſub- . 
party, may be ſecured by ratification, though a !- thers- 
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20. Marriage, like other contracts, might, Diſpolu. NN * 


by the Roman law, be diſſolved by the con- tion or 


* 
. * 


f 
— 


trary conſent of parties; which united e 


power of divorce, after it had been for ſome 
time reſtrained, was again revived by the Chri- 
ſtian Emperor Juflinian, Nov. 140. c. f.; but, 
by the law of Scotland, agreeably to the rules 
of our holy religion, marriage cannot be diſſol- 
ved till death, except by divorce, proceeding . 
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either pon the head of adulter; Match Kix. 
3 ark x. 11. or of wilful de eftion, 1G. 
Vn. 15. 
. Marriage is diffolved by atk, either 
F within Fear: = day from its bein eontracted, 
year and or Fd a . If it is diffolved Wichin 
2 rights granted in conſidera- 
tion of 191 marriag e become void, and things 
return to the Laue condition in which they 
. = food before the marriage exThe tocker returns 
e the wife, or t Role from whom it came; woo 
"all the intereft, either legal or conventional, 
zriſing to the wife in the huſband's eſtate, ve. 


=. to the huſband or his heirs. In confs- 
4 25 2 nence of this rule, the ri right chat the huſband 
D ea FA. 3 by marriage to This wife's moveable 
eſtate, determines the diffolution with- 
ee, in year an day; by this reſtriction, that he 
þ E i conſidered as a bona fide polleflor, in relation 
bl 2 Arto what he has conſumed of theſe moveables, 
bi — ＋ . g 2 the faith of his right, while it fubfifted; 
Mi _ but he is Hable to repa the tocher, without 
i VID any deduction i in ee of 2 family- 
1 2 expence during the marriage, 23. E. 168r, 
jll n A ing 5 cannot be eh on both 
es, equi e reſtoring o 55-9 , 
y 1961 and not the other, 20. Fuly 1664, : qa 
1 after eur 22. Upon the difolukion of a Nee age, after W 7 
_ | e. year an day, the ſurviving huſband becomes WF 
1 the irrevoca le proprietor of the tocher, ; and 
1 the wife, where ſhe ſurvives, is intitled to 
Wies ber jointure, or to her legal” proviſions of 
mourn. 1 15 26. and jus relifte, 3. 9. 5. She has al- 
_ and {5 right to mourtings, ſuitable to the huſband's 
arm thy pally; and to alimony from the day of his 
ny death , till the term at which her * ro- 
| u, 


Yd WS 


: "TY ; 2 : 5 * = 5 
* 5 ky * ; 1 
Ws EY | 
9 N = * * 
IM 


| 8 8 1 commen- 
ces: The meaſure of which alimony as regula- 
ted, not by the extent of her jointure, but by 
the butband's quality and fortune, and the con- 
dition of the family left by him, 45 July 1713, 
Cred. af Set. if a living child be Procres- le- 
ted of the marriage who has been heard to cry 2 0 after 
the manniage has the lame effect as if it 7 


ſubſiſted beyond the year. The crying of th 
child is, according to Sr. 1. 4. 19. 8 7 = 1 . 
vidence that ought to he received 1 AMD 100 


born alive, that the matter may not be Jett to 
the uncertain conjectures of thoſe who attend 
the birth of 1 but the doctrine of the 
Roman:law. appears more equitable, which ad- 
En mens: 
ber. A day is adjected to the year, in majorem 
cuidemiam, that it may dearly appear that the 
Fear itſelf is elapſed; and therefore, the run - 
ing of any part of the day, after the year, has 
the AN effect as if the whole were elapſed, 
ee avg chat might ariſe from the diſſo- 
lution of a marriage within the year, are ge- 5 
nerally preventediby a clauſe in marriage o- 
tracts, that che.intereſts of che huſband and wife 7 
hall continue, though the marriage ſhould be 35 
. diffalved ſooner, without a — The 
legal right of courteſy, competent to the ſur- 
| bs ving huſband is to be explained, 2. 9. 30. + 
223. Divorce is ſuch a ſeparation of married piſolu- 
by ons; during their lives, as looſes them from tion by di- 
the nuptial tie, and leaves them at freedom tovorce upon - 1 
intermarry with others. Marriage, being by“ 2205 * e 
the canoniſts numbered among the ſacraments, 1 
is reckoned a bond fo ſacred, that nothing can 
(OOTY it. In the caſe of adultery itſelf, 9 
b aw 


n 


8 Cohabita- of, to be free. Cohabitation, efore, by the 


* 5 — : | Book, 


allow only of a ſeparation from: nn 

And even by our law, neither adultery, nor 
wilful deſertion, are grounds which muſt ne- 
ceflarily diflolve marriage; they are only 
e which the injured 8 take hold 


tion «fter injured after being in the knowledge of 
© Det the acts NE —. — a paſſing from the 
| © divorce. injury; and no divorce can proceed, which is 
Carried on by colluſion betwixt the os leſt, 
contrary to the firſt inſtitution o 
they might diſengage themſelves by 3 — 
. 15. Fuly 1681, Watſon. As by divorce. 
the nuptial tie itſelf is looſed, the guilty per- 
ſon, as well as the innocent, may contract ſe- 
cond marriages; but in the caſe of divorce up- 
on adultery, marriage is by ſpecial ſtatute pro- 
hibited betwixt the two adulterers, 1600, c. 20. 
a doctrine borrowed _—_ . 15: de ti qua, us 


_ | 
4 Where either party has deſertedgfrom 
the other for four years together, that other 


may, by 157 3 C. 55. ſue for adherence be- 

fore the Commiſſary, whoſe decree the Seſſion 

may enforce by letters of horning: If theſe 

have no effect, the church is to proceed, firſt 

by admonition, then by excommunication; all 
which previous ſteps are declared to be a ſuf- | 
| ficient ground for purſuing a divorce. De pra- 

ri, the Commiſſaries pronounce ſentence in the 

_ adherence, after one year's deſertion; but four 

-.  years\muſtintervene between the firſt deſertion 

72 — the decree of divorce. By the inſtructi- 

775 ons, 1666, c. 2. the inferior Commilſlaries can 

* ge in the previous actio of adherence; 

the divorce muſt be carried before 1 acer 

N of „ "TIE : 


25 


/ 
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25. The legal effects of divorce on the head its effeds, 
of deſertion are particularly defined by 1573, 
c. 55. by which the party offending forfeits the 
tocher and the donationes propter nuptiat, (as 


to which ſee Nov. 117. c. 8. $2.) By theſe, 


when applied to our law, muſt be underſtood 
the proviſions that the wife is intitled to, either 
by law or by paction, in conſideration of the 
tocher; and, the meaning of the act is, that the 


offending huſband ſhall reſtore the tocher, and 


forfeit to the wife all her proviſions, legal and 
conventional; and on the other hand, the of  _ ©, 
fending wife ſhall forfeit to the huſband: her 
tocher, and all the rights that would have be- 
longed to her, in the caſe of her ſurvivance. 


This, Lord Stair, 1. 4. 20. judges to be alſo the 


rule in divorces upon adultery; as it was by the 
Roman law, d. Nov. 117. But by a deciſion  _ 
1762, Juſtice, founded on a tract of ancient 
deciſions recovered from the records, the of- 
fending huſband was allowed to retain the to- 


0 Wo, 
cher. * . | 
„ | b 
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Tir. 7. M Minors, and their Tutors and Curator, 
| F diſtinguiſn eg 
1 in law are, pupillarity, puberty. or min. 


riß and majority. A child is under pupillari- 


begins where pupillarity ends, and contin 


till majority, which, by the law of Scotland, is Majority, | 


the age of twenty-one years compleat, both in 
males and females: But minority, in a largeſenſe 
ineludes all under age, whether pupils, or pubs. 


„ 


4 
# 


N IN: - is i. Pupilla, -. 
ty, from the birth till fourteen, years of age, if ritif. 
a male, and till twelve, if a female. Minority zinerit r,. 


| 0 j Of Mines, and their Book L 


mes. ' Recauſe pupils cannot in any es 

for themſelves, and minors ſeldom with dif- 
 cretion, pupils are put by law under the power 
et tutors, and minors may put themſelves un- 
Tutory. der the direction of curators, Tutory is 2 
power and faculty to govern the perſon, and 
adminifter the eſtate — a pupil. Tutors are 
either nominate, of law, or dative; which an- 
fwers to the fulorrs teſtamentaris, Kani, and da- 

tini of the Roman law. 

Tptor no- 2. A tutor nominate is he WhO is named by 
is,, A father, in his teſtament or other writing, 40 
DR. lawful child. As the right of naming tutors 
the fatherly power, thoſe who 
are-pamediby a mother or ſiranger, are not pro- 
per tutors; their powers are limited to the ſpe- 
rial eſtate left to the pupil; and N 
heir being named, cannot binder the pupil 
— one who may defend his perſon, 


— entirely pendent an the will of 
— father, may be 9 at his pleaſure, even -. 
7 thou gh it mould e been ingroſſed in a wri- 
2 4 in its nature 1 „ AS A 3 
. tutor nominate is = obliged to | 
tig: fo the faithful diſcharge of . 5 ce; 
2 fidelity is preſumed to have been | 
Froliciently — to che father. 8 
a If there be no nomination by the father, 
or if the tutors nominate do not ow 2a ag 
> whis nomination falls by death or © 
there is place for bet of w, ſo called, be- 
2 "cauſe he ſucceeds by the mere diſpoſitioñ of 
Rk: 8 law. I bis fort of tutory devolved by the an- 
on che next cient Roman law, and devolves / alſo by by ours, 


8 the t- 22 ant the ſword 
"96 apy f ery 


. 
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differently underſtood in our law and in theirs. . 

Agnates in the ſenſe of the Roman law, . 

thoſe whoſe propinquity was connected by * 

males only; in the relation of cognates one 
or more males were interpoſed. We under. 
ſtand by agnates, all who are related by the - 

father, fr. though females 9 and 


by is cn rag _ ee who are 3 1 FL; WP 44M 
4. Where thirs: eo Gigs agnates = . 


_ ther, 

17 near to the pupil, he who is title — the < 
pupiPs legal ſucceſſion, falls to be preferred eee, FA 
the others; becauſe it is preſumed, that he Le nol 1 
will be the moſt diligent in preferving the los 

ſtate. But as the law ſuſpects, that he may not Not in ue, 

be _ careful to preſerve a life which bands truſted — — CA 
in the Ne of his on intereſt, this ſort of tu- = 

tor is excluded from the cuſtody of the pupil's g 
perſon, which is commonly committed to the 2 
mother, while a widow, until the pupil be fe : 
ven years old; and, in default of the mother; © 

to the next cognate. The tutor of hw muſt . 2 74 


be at leaſt eventy ave Years of age, 1474, c. 34. Pa . 
He is ſerved or declared by a jury of ſworn N eee 
declaring To . Hh . 


men, who are called upon a brief iſſuing from t 
the chancery) which is directed to any judge |, w 
having juriſdiction, 8. March 1636, Stuart. ne — 


hd 


at] 


muſt give ſecurity before he enters Upow the 
TE pwn! »% Wont, 
5. If no tutor of * demande the office, Tutor 


any perſon, even a ſtranger, may apply for U 
tutory-dative. But becauſe a tutor in la 
ought to be allowed a competent time to deli. 
berate whether he will ſerve or not, no tuto- 9 
ry: dative can be given, till the elapſing of a * N 
b. from the time at which the tutor of lar 


firſt a to ye i e. till a year "he 
the 


9% 0 Minors, and their_- Book h 'E 


e death of the deceaſed, if the father * TY 
ed no tutors; and if he has named tutors 
Doc have accepted, 2 year after the nomina- 
— tion falls by the death or incapacity of the no- 
fed by minees. K It is the King alone, as the father of 
"the King, his country, who gives tutors-dative, by his 
court of exchequer; and no gift of tufory can 

8: in exchequer, without the citation or con- 

-fent of the next of kin to the pupil, both by 

Fo the father and mother, 1672, c. 2.; nor till the 
W,  -  -- tutor give ſecurity, recorded in the books of 
ww - # . There is no room for a tutor of law, 
uw Ws: E r tutor - dative, while a tutor nominate can be 
bs or dari: hoped for: And tutors of law, or dative, even 
after they have begun to act, may be excluded 

. * by the tutor nominate, as ſoon as he offers to 
2 Accept, unleſs: he has expreſsly renounced the 
eon ce, C Zuly 1627, Campbell. If a pupil be with- 
2 dut tutors. of any kind, the court of Seſſion 
7” Judicia will, at the fuit of any kinſman, name a factor 
— (ſteward) for the 3 ement of the pupil's 
A rigor. ho muſt conduct himſelf by the Fules 

2 id down, ARS. 13. Feb: 1730. 

6. After the years of pu pillarity are over, 
e minor is conſidered as — of acting by 
5 himſelf, if he has confidence enough of his Sd | 
"Fn what capacity and prudence. The only two caſes, 

caſes im- in which curators are impoſed upon minors are, 
_ _ Poledon firſt, where they are named by the father, i 

> x Lok Hege poifſtie, (or in 15 ſtate of health), in con 

quence of 1696, c. 8. 2. Where the father is 
5 Thefacher himſelf alive; for a father is iyſe jure, without 
tutor any ſervice, adminiſtrator, that | 


22 ro 60 curator of law to h en, in relation 
70 ren to whatever eſtate may fall to them during 
their minority. This one in the father does 

-not extend to grandes ER, Harg. 713-3 nor 


„ 
: — 


[fem 


A 


to ſuch even of his immediate children as. are 7 
forisfamiliated, arg. Dirl. 31. : Neither has it 2 
place in ſubjects which Pi left by 1 ſtranger . „ oh 
to the minor, excluſive of the father's admini- | 
ſtration. If the minor chuſes to be under the Form of 

direction of curators, he muſt raiſe and execute. chuſing 

2 ſummons; citing, at leaſt, two bf his next of wür, 
kin, to appear defore his own judge-ordinary, = 2 
upon nine days warning, 1555, c. 35. Atthe » 0 
day and place of appearance, he offers to the 2." | 
judge a lift of thoſe whom he intends for his aac | 
curators : Such of them as reſolve to under- JF : 
take the office, muſt ſign- Meir acceptance, and NM... . 
give caution ; uo which an act of eurer Ws OT 
extracted. 5 

7. Theſe curators are ſtiled ad negotia, to di Curator 

fingu aiſh them from another ſort, called cura · ; 
tors * lites, who are authoriſed by the judge 2 
to concur with a pupil or minor in actions of PE 7. 2 > wel 
law, either where he is without tutors and cura- 

tors, or where his tutors or curators are parties 22 2 
to the ſuit. his ſort is not obliged to give cau- 4 2 
tion, becaufe they have no intermeddiing with 

the minor's eſtate : They are appointed for a Us h 
penned purpoſe ; and when that is over, their | 


man law, debarred from the offices hook of? hg , 
tutory and curatory, except in ſpecial. caſes : 

| With us they are capable, Th the following _ 
reſtrictions ; 1. The office of a female tutor or 
curator falls by her marriage, even though the n £4 
nomination ſhould provide otherwiſe; - for, after caſes? 
ſhe is herſelf ſubjected to the power of a hu. 
band, the is incapable of having any perſon 3 N 
Ander her Power, 8: March 1636, Want LING. W 


2 


x oe... 
woman can be tutor of 6; for that S 18 5 be N ; es 
marked out, purely on the ſcore of blood, with: 
r ron 4 


1 


82 5 of n and 4 Bock I. 


Papi pie. out any regard to perſonal qualities. Papiſis 
E 2 are declared incapable of tutory or curatory by 


44 17000, c. Where the minor has more tutors 
What and curators than one, who are called in the 
number nomination to the joint management, they muſt 
mult con- all concur in every act of adminiſtration : 
er” Where a certain number is named for a quorum, 

that number muſt concur: Where any one is 

named fine quo non, no act is valid without that 

'one's ſpecial concurrence. But if they are na- 

ed without any of theſe limitations, the con- 

rrence of the majority of the nominees then 

* alive is ſufficient. = 

erence g., In this, tutory differs from note, that 
RB as pupils are incapable of conſent, they have no 
perſon capable of acting; which defect the tutor 

18 | ſupplies: But a minor pubes can act for himſelf. 

1 Hence, the tutor ſubſcribes alone all deeds of ad- 
|| EL N © . miniſtration; but in curatory, it is the minor 

_  .]--.-.\ N. who ſubſcribes as the proper party; the cura- 

t cttor does no more than conſent. ce alſo, 

th PC — the perſons of pupils are under the power, ei- 

3 W 15 1 ther of their tutors or of their neareſt 

nmnaates; but the minor, after pupillarity, has the 

_ poſal of his on perſon, and may reſide 
where he pleaſes, Dirl. 316, In this ſenſe, the 

rule of the Roman Jaw may be underſtood, tu- 

tor datur perſong, curator rei. In moſt other par- 

_ .,. .."tieulars, the nature, the powers, and the duties 
Tutorial. of the two offices coincide. Both tutors and 
and cura- curators muſt, previous to their adminiſtration, 
—_ 2 make a judicial invento ſubſcribed by them . 
and the nc $ judge- 


Wil 22 4 ordinar z whole eſtate, perional and real; 


— — <the S A fs. 8 


_ — — 


of which, obe ſubſcribes duplicate ig to be kept” 


err e ae, the tutors or curators themſelves ; another, 


„ enn Ein on — A fide; and a 
third, 


- 
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Tit. 7. Tutors and Curators. 83 
third, by the next of kin on the mother's. . If 
any eſtate belonging to the minor ſhall after- 
wards come to their knowledge, they muſt add 
10 to the inventory within two months after 
their attainin poſſeſſion thereof. Should they Penalties 
75 2 the minor's 1 ay not obli- of SN. 
to make ayment to them; e may be un 
— — their offices as fulpected, 4 je . * a» 
they are intitled to no allowance for the 3 1 I 
diſburſed by them in the minor's affairs, 1672, "FIN 
c. 2.; Which laſt penalty does not reach to the = 
expence laid out upon the minor's entertain- Dae J/4 
ment, or upon his lands and houſes, Aa S. 25. 3 
Leb. 1692, nor even to ſums expended in com- ea 
pleti bis titles, 18. July 1707, Teaman. . — 
3 and guratorn have power to ſue Fowers of 
far and levy the minor's rents, intereſt, and e- tutors and 
ven principal ſums, if his neceſſities call for . 


it ; to grant acquittances to the debtors, and to in'a 
name factors or ſtewards, with reaſonable ſala- _ i 

TIES, Ci nope = Ie and grant lea- ”= «1H; 
ſes of the minor's lands, to endure as long as "x 


their own, office ; but not under the former 
rental, without 3 warrant from the court 


of Seffion, or ſome apparent neceſſity: See Dirl. gg Lak; A 
277. But though they can uſe all diligence 1 72 . 2 | 4 


gainſt the minor's debtors, the minors W 2% 
tors can uſe. no execution againſt them, for , . | 
payment of the debts. due by the minor; for odallict — 2 tech 
theſe are the minor's proper debts, and it can- -L. 
not be known till accounting, whether. the tu- „ 
tors or curators have, in their hands, any . 
| eng to the debtor; Yet, they may be e. — th 
0 

own power, e. g. to make a ſubject ele ee 
46 renew ew invlttures to hs, bei of vallals, 0 
10. They N — 


charged for the performance of facts in their 


N 


7 


- * 
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in ſelling 10. They have power to ſell the minor's 
morea- moveables, without which his perſonal eſtate 
$* Men would frequently be loſt to him. They were, 
by the Roman law, denied the power of alien- 
in aliening ing land-eſtates, without the authority of a 
— 5 * judge, J. 1. S2. de bo cor. qui; but that law 
btains with us, only in the caſe of tutors; 
"RF ay oh the alienation 0 8 nd. fr a 3 
utah . with conſent of his curators 
. We, St. 1. 6. 44-—F. 6. Dec. 1699, pon 
vp, Clerk, This reſtraint upon tutors does not 
IAG * reach to ſuch alienations as law can compel 
13 the pupil to grant, e. g. to renunciations of 
41.0 ES "=> wadiets, upon. redem tion by the reverſer, 
1 *. * 31. Jan. 1735, Graham; nor to the 2 
. pf charters to heirs; but ſuch charters mu 
convey no right to the heir, which the for- 
* mer vaſlal had . WR) 
1. Tutors and curators may trauſuct doubt- 
* ful clarhs of moveable ſubjeRs, .in..which the 
minor's intereſt is concerned, or refer them to 
arbiters Which tranſaRtions, or decrees- arbi- 
„law will . if the minor be not 
. enormou prejudiced, F. 18. Jan. 
, Aten. — F. 14. Wb. 1711, Aitenbead. Tu- 
tors cannot alter the nature of the pupil's e- 
2 ſtate, ſo as to invert the former order of ſuc- 
. ceſſion, e. g by renewing his bonds with new 
_ clauſes, ſecluding executors, Harc.1000. Butthey 
* = if the pupil's ſecurity requires Tt, take an 
heritable bond in place of a perſonal; Harc. 
A 5 4. It would ſeem, that a minor may, with 
- - ©»  <conlent of his curators, change à bond from 
.. > moveable to heritable, ſince he can, by himſelf, 
TN > ol 2 of a moveable bond by teſtament. Nei- 
fa her tutors nor e — contrary to the 
a e . OM 
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Tit. 7. Tutort and Curators. 835 
nature of their truſt, (be audtores in rem ſuam) Tutor | 
authoriſe the minor to do ax deed oy their cannot be 
own benefit; nr. deht 24% in 
affecting the minor's eſtate : And, ha a tu- . 24 
tor or curator makes fich acquiſition, in his Tutors 
own name, for a leſs ſum than the right is in- 2 £4 
titled to draw, the benefit thereof accrues 2 
the minor, though the right ſhould have been 
bought with the tutor's own money; or though 4 
the conveyance to him ſhould purport, that 
the granter ſigned it from the favour he had 4 
? ot the tutor himſelf 17. Feb. 1732, Cochra FEES. R 
12. It is the duty of utors and curators to Their dy-. _ 4 
take proper care of the minor's perſon and e- u in re. 


ducation, and to diſburſe the expence neceſſa- the 55 1:4. 
ry for that purpoſe : Tutors ought not to em- nos pers: 
ploy a yearly ſum exceeding the intereſt of the az 


minor's ſtock, or the rent of his eſtate, for his e- * | 

ducation and maintenance; but curators may in- = 
croach on the ſtock itſelf, where! it is ſmall, or 
even employ the whole of it, if leſs will not aaa 
do, for putting the minor in a way of buſi- 


5 


neſs, Br. 110 L It is alſo their duty to employ m 
the minor's rents and intereſts profitably. Tha to the ma: Bead 
ſums which belonged to the minor before de Semenk 


their entry into the office, if they carried no, wi cy 
intereſt, ought to be put out at intereſt with- _ L 44. 1 
in a year thereafter: The rents of his land e- 4. — . 
ſtate er fall due during the nm ON alſo 
to be lent upon intereſt within a year after the po 
are payable,_F. | But e, 2 4. 
intereſt, ariſing on bonds, pendente tutela, need 
only be accumulated into a principal ſum at Y 

the expiration” of the office, ibid. If a right .. 

| of ſucceſſion ſhould open to the minor . 
| fie 99 31 whe Taine dn muſt be obſerved i 

1 ee e relation 


254 
2 

„ n 
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xelation to the ſubject thereof, as if it had open- 
ade before the commencement of the office, _ 
| Their ob- 13. By the Roman law, tutory and curato- 
_ ligation tor, being munera publica, might be forced upon 
1 — yn every one who had not a relevant ground bf 
„ © _. ceptance. excuſe ; but, with us, the perſons named to 
ttzheſe offices may either accept or decline: 
=__ And where a father, in liege pouſtie,, names cer- 
Wo *-- tain perſons, both as tutors and curators to 

his children, tho they have acted as tutors, 
bey may decline the office of curatory, 1696, 
. 8. Tutors and curators having once accepted, 

| 22 liable in diligence, Nhat is, are accountable 
122 0 the . conſequences of their negle& in any 
1 Ya Hine part of their duty from the time of their.ac- 


Tak | ptance, Dirl. 233.; inſomuch that though 
ELEC D £79. they have not had the leaſt intromiſſion with 
Bo  ' the minor's eſtate, they are accountable as if 
they had intermeddled. They are therefore 
liable to the minor for the debts due to him, 
r if, ſo ſoon as a debtor is known to decline in 
r his affairs, they neglect the proper diligence a- 
saaainſt his eſtate, 9, July 1667, Steven; and, if 
wo” - that will not do, perſonal diligence by a charge 
pon letters of horning; but they ought not 
*_ © _ to throw away the minor's money unprofita- 
pl, againſt a debtor who has no fund of pay- 
Tuer are ment, 2. Fuly 1628, Hamilton, Tutors and cu- 
3 2 tors are accountable, ſinguli in ſalidum, i. e. e- 
ks , gg very one of them is anſwerable, not only for 
huis own diligence, but for that of his co-tu- 
tors; and any one may be ſued, without citing 
3 the reſt: But he who is condemned in the 
w Whole, has action of relief againſt his co-tutors. 
; * Pro-tutors - 14. This obligation to diligence reaches to 
_ and pro- pro · tutors and pro-curators, perſons who act as 
Furat2s* utors or curators, without having a legal title 
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to the office. Theſe have none of the active 

powers, or privileges competent to tutors or 
curators .: They cannot purſue the minor's 

N debtors for payment, nor will their acquittan- 

ces exoner the debtors, unleſs the ſum paid to 

them has been (in rem verſum) profitably appli- 

ed to the minor's uſe; but they are ſubjected 

paſſr# to all the obligations that lie on tutern 


obligation to diligence, we. may except, I. Fa- 25s are _ | 
thers or adminiſtrators in law, who, from the Ros oo 
preſumption that they act to the beſt of their genes · 
power for their c cHildren, are liable only for ac- : 
tual intromiſſions. 2. Tutors and curators 

who are named by the father in liege pouſte, 

in conſequence of 1696, c. 8. with ths ſpecial 


| proviſos, that they ſhall be liable barely for in- 
tromiſſions, not for omiſſions ; and that each 85 
of them ſhall be liable only for himſelf, and 2 
not in ſolidum for the co-tutors : But this po WZG‚ẽʒ᷑U 8 
er of exempting the nominees from diligence, I 3 
is by the act limited to the eſtate deſee ning N x St 
from the father himſelf: : >. 
15. The action, by which a minor may com- Apis th <<. 
pel his tutors to account for their adminiſtra- | me ef % od 
tion, is called actio tutele directa. It does not dre. 
lie, till the office expires; becauſe, as they have *. 
the complex management of the minor's whole e 
affairs, a judgment cannot be formed on any 1 IJ 
one part, till all be wound up: But pro- tuts 


and pro-curators may be ſued by the minor at 


ah 


and curators, A#S. 10. June 1665, From this — bi "I 


1 
4 


— 
AW 


any time. Tutors and curators can compel an . 


the minor to repay what they have profitably T. 


expended for him during the adminiſtration, . 
by the ad tutele contraria. In this aftion,'they 
muſt exhibit to the court the account, char e, BL 
and * betwixt them and the minor; 

| becatiſe, 


2” 


e Minors, and their Bool 2 


= : becauſe, tilt accounting, they are preſumed 
= | intus habere, to have effects of the minor in their 
. own hands ſufficient for anſwering their diſ- 

3 burſements. They eannet, in this action, 
* charge againſt the minor any ſalary or allow» 
Aànce for pains, unleſs a ſalary has been expreſs- 

 tIr contained 1 in the teſtator's nomination ; for 
office is reed gratuitous, rg. Feb. 

L736, Scot. 

16. Though no perſon i is obliged to accept 
and. the office of tutor or curator, yet having once 
42 every accepted, he. cannot throw it up or renounce , 
its. it, without ſufficient cauſe, 1555, c. 35. But, 
Tutors if he ſhould be guilty of miſapplying the mi- 
Pa AN re- nor's money, or fail in any other part of his 
> as duty, he may be removed by the actio, or ra- 
Z. ther accuſatio, fu ofpetti tutoris, which was, by the 

an law, popularis, but with us can be pur- 
ed only by the minor's next of kin, or by a 
,co-tutor, | or co- curator. By the laſt quoted 
act, the judge - ordinary was competent to this 
100 omplaint; but, by our later cuſtom, it muſt 
mir e tried by the court of Seſſion; and it may be 
With +17 en . before them ſummarily, in the ſpe- 
, — cial caſe of totes named in ur ry of the 
DIME. S- What if act 1696, c. 8, Where the miſconduct pro- 
tt: eir — ceeds merely from indolence, or inattention, 
the court, in place of removing the tutor, ei- 
u. ther Join a curator with him, Dirl. 90.; or, 
gon if he be a tutor nominate, they oblige him to 


—— — 


TW ment, F. 16, Feb. 1705, Balſourt. 
| 1 e b what 3; Baſfo 


17. The oflices of tutory and curatory * 

Fee: pire alſo by the. pupil's attaining the age of. 
4 den 7 puberty, or the minor's attaining the age o 

7 if noy one twenty-one years compleat ; 11 by the Taub, 

Z bug tu- _y; an the minor, or of his tutor or cura- 


tor. 
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tor. If two or more tators or curators are called | 
to the joint management, the gift or nomination 2 
has no force; till all of them accept, and it falls 32. +> _— 
E upon the death of any one of them, 17. Fan; F ⏑ ſ 
16. Du end. The non - acceptance, or or ſu- e 
ening incapacity, or death of a %% quo n Hs __ 

s the ſame effect: And this holds, not only 5 

in curatories, but in the nomination of tutors 


7 
by a father ; notwithſtanding the preſumption, 
that the father would have truſted any of the 2 PX 3 
tutors named, rather than the tutor o& law, F. E. thee 7 
24. June 1 og, dikenhead. Where the ard nam? ——_ 
named in general terms, the nomination ſub- e £4] 
liſts, if any one accepts; and, upon the death £..a.c 


, 
3 of any one, the office accrues to the ſurvivor 2 
. effec 770 


18. Deeds either by pupils, or by minors 

ying g curators without their conſent, ate null ; of deeds 

ut they oblige the granters, in as far as relates by minors, 
to ſunis vrofitably applied to their uſe. A mi- 
nor under curators can indeed make a teſta- 
ment by himſelf} 30. Nov. 1680, | Stevirlſon ; 
but whatever is & xecuted in the form of a deed 
inter vivot, requires the curator's cbnſent, Af 
New Coll; 2 28 2. 66: Deeds Ma. minor who +++ 25 N 


has no curators, are as effectual as if he had had — ee 
curators, and ſigned them with Their conſent;”* BY 

he may even allen his heritage, without the os 
OO of a ahi t - Does eee ns 


" <W. . 
* : 
= 


1 
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- 2 ** 

* 
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2 —5 of . — burtful dee „ 
are granted by a tutor in his pupifg affairs, 0  / 
by a minor ho has ho curators, as theſe deedse 1 


fubſiſt/ in law, reſtitution is neceſſary: Anek 
even where. a minor, 3 ex e- 1 
| 8 . 


cutes a deed hurtful to himſelf with their con - 
ſent, he has not only action againſt the cura - 
rs, but he has the benefit of reſtitution a- 
inſt the deed itſelf, both by the Roman law, 
. 3. C. fi tut. vel cur. interv. ap | 
Dir. ben The minor canpat be re ored, 1 he 


de qucing g the deed, er capite een et 
laſionis, before he be twenty-five. years old. 
e Theſe four years, between the age of twenty- 
= - --» one and twenty-five, called by us, quadriennum 
=. tile, are indulged to the minor, that he may 
8 base a reaſonable time, from that period, when 
; = Nv he is firſt-preſumed to have, the perfect uſe of 
his reaſon, to conſider with himſelf, what deeds 
one! in his 1 have been — Aich 


| 
12 * 
— * 
— 
= 


Dn. Two I muſt be p pro 
the mi or, in order to 7 
ee [2 "She / = 1. That he was minor when it was 
we 2 figned : of this, an extract of the minor's 
. ity-baptiſm. from the Kirk. ſeſſion books, is gene- 
5 ceived. as ſufficient evidence; either 
-1tlelf, 1722, I. Logan, or joined with the 
flender collateral circumſtances, Dirk 72, 
. 2. That the minor is hurt or leſed by the deed. 
wr which This lefion, muſt not proceed merely from ac- - 
| RE mult be : . 
__ 84 * cident; for the privilege of reſtitution was not 
1.8 | Aker. intended to exempt minors from the common 
e mes it m__ * owing $0 to the 
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* or eee of the minor, or his 


curator. - For this reaſon, though a minor may 
be reſtored àgainſt the ſentence of a judge, 


where the proper allegations or defences for 


him have been omitted, or hurtful ones offered 
in his name, 7. Dec. 1705, Murray; yet, if the 
minor's lea has been well conducted, there 


is no-place ae 5, 
is no place for reſtitution, though the ſentence 


ſhould have been a 8, E 7. Jan. 1698, 
C. Kincardine,. 
21. A minor cannot be reſtored againſt bis 


How ez» 


own delict or fraud, e. g. if he ſhould induce cluded. 


one to bargain with him, by telling him he 


was major. 2. Reſtitution is excluded, if the 


minor; at any time” ater majority, has appro- 
ved of the deed; either by a formal ratification, 
or tacitly by payment of intereſt, or by other 
acts inferring approbation. 3. A minor, who 
has taken himſelf to buſineſs, as a merchant, 
ſhopkeeper, &c. cannot be reſtored againſt 
any deed granted by him, in the courſe of that 
buſineſs, Dirl. 360. ; eſpecially if he was 
proximus majorennitati, at ſigning the. deed. 
4. According to the more common opinion, a 
minor cannot be reſtored in a queſtion againſt a 
minor, unleſs ſome groſs unfairneſs ſhall be qua- 
lified in the bargain. - Laſtly, A minor could 
not, by our old law, have been reſtored, if 15 
had ſworn not to reduce the deed, 

to the conſtitution of Friderich, Auth. IL 1. C. 1 
allu. ben.; But, by 1681, c. 19. the elicitors of 
ſuch oaths are declared infamous, and reduction 
is made competent to any of the minor's rela- 


ee 
et 7 7" 


tions; leſt! himſelf ſhould: be backward to re- 


dure; in his on name; a deed ane nad 
oo never to call * — Aae! 


22. The 


a” 


8 aft Minors, and their Book l. 


How far 22. The privilege of reſtitution does not al- 
3 ways die with the minor himſelf If one Roald 
beir. 1 die i in minority, or within the iennium utile, 
en“ te right n heir, according to 
the following roles 1. If a minor ſucceeds 
OY to a minor, the time allowed for reſtitution is 
U\ governed by the minority of the heir, hot of 
only — anceſtor. 2. If a minor ſucceeds to a major, 
who was not ent twenty-five, the privilege 
continues with the heir during his minority; 
but he cannot avail himſelf of the anni utiles, 
except in ſo far as they were unexpired to the 

| 8 at his death. g. If a major ſucceeds 
. to a minor, he has onl the quadriennium utile 
9 N after the minor's death; and if he ſucceeds to a 
8 major dying within the quadrienmum, - no more 
; of} it can be profitable to him, than what re- 
3 when the anceſtor died, L 18. 5 5. 

Gr «+ minor. 5. C. det in int. re 1.—1 
| March 1628; Macmath. © 175 = * 

_Effeof '' 23, Reſtitution has the effect to males E every 
*  reftitu-' thing return, hinc inde, to its former ſtate. If 
| - tion." matters are not entire; and ſo cannot be reſto- 
; red on both ſides, the minor is not intitled to 
_ reſtitution,” againſt ſuch con as the other 
party has been, by the neceſſity of law, com- 
lled to enter into with him, 1. Dec. 1708, 
But in voluntary contracts, the minor 
Hill bereſtored; without being obli ed put 
the other party in his own place, unleſs 

do it without damage to himſelk: See — oh. | 
Minor nen 24. Minor nom tenetur placitare ſuper hereditate, 

. R. M I 3 c 32. § 1 Stat. 2 . 39. No 
++; minor can be conipeiled- to ſtate himſelf as 
2 defender, in any action, whereby his heri- 
* table —— may de evicted from him, by one 
aw „ 4 : pretending 


LES” N 
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ä pretending 2 pee ight. Though the 
_ dire right conteſted ſhoul belong to a ma. 
jor, the minor may plead this privilege, i 


-xthe eyidion of his heritage ſhould! be the con- RS 5 


1125 


ſequence of reducing the deeper right, 23. June 


| 5 5, Pringie: The privilege indeed, as it is 


perſorial to the minor, cannot be pleaded in 


ſuch caſe by the major, 2 5. Nov. 1624. Hamilton; 


but then, no ſentence pronounced in the action 
| againſt the major, can affect the minor, who is 


— bound to appear in the ſuit. Our later Limita, 
wyers, in explaining this rule, have reſtrict- tions of 


ed it to bereditas paterna; under which, Viſc. 
Stair, 1. 6. 45: comprehends all heritage, flow- 


ing either from any aſcendant in the right line, 


whether by the father or the mother. Heri- 
tage flowing from collaterals, as brothers, 
uncles, c. has been, bey yond all controver- 


a» 
5 ——— kññ3ñ . — yy 


. 


. * * 
— — — — — — — — or Pens — 
5 - 
» 


iy, excluded from the rule” for ſome centu- 


— By herita is to be underſtood, a 


leat feudal right; ſo that the rule has 

ace in rights not perfected 3 where 
E is neceflary to perfect them, 31. gow 
1665, Kello; unleſs either the right has 
completed by ſeiſin, in 5 85 of the father's 


author, 2 3. June 1625, E; or the father 
or his author have done al they could to ob- 


tain ſeiſin, P. Fulc. 66. Leaſes, not being in 
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their nature perpetual, fall not under this rule; 


but rights, though they be incorporeal, if they 


are feudal; e g. Tights of patronage; and even 
| redeemable Tights, are included in it, where | 
the action brought againſt the minor is intend- 


ed to impeach them or ſet them afide upon a- 
ay onde of nullity, _ 2 1: Nov. 1694, David: 


ſave. 


5 25. This prvileg "is intended merely to 
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. He Ly fave ee che neceſlity of diſputing up- 

7 T ee of preference; it does not there - 
place, where the action is purfued on 

*the- father's falſehood or delict, 22. N. 17.11, 
Grawfurd, nor upon his obligation to convey 
heritage, 2 5 7 17 10 Mackenzie,” nor on his 
ra ſum of money; R M. I. z. 
4. 32. 8 16. then ſuch action ſhould have the 

to carry off. the minor's eſtate by adjudi- 

_ cation. Neither has it room in actions brought 

. .. againſt the minor, for ſettling marches, nor 
An actions of | moleſtation in poſſeſorio,' Dirl. 64. 
neither of which tend to evict the minor's he- 
ritage : Nor in actions purſued by the mi- 
nor ſuperior, upon feudal — or de- 
1 lnquencies; ſince theſe are burdens inherent 
wo | _ _  _ inevery feudal grant, and conſequent upon the 
== * which remains with the ſu- 
. pPerior. cannot be pleaded in 
|} | bar'of an — #f — 1 had been firſt brought 
x tou q- 5 wy „ againſt the father, and is only continued againſt 
E. the minor; nor where the father was not — 
the peaceable poſſeſſi of the heritable ſub 

at his deatli. Before the —— can dl, te; 
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1 on civil debts, by 1696, 4 47. 
The privileges of minors, in caſes of 22 
tion, | redemption of adjudications; Sy wilt ; 
5 explain) in their proper places, FISE 
. Cyratory 27 Curators are given, not only "we 3 
of nes; butin general, toevery one who; /either through 
_ defect of Ne rightly ark unfitneſs of diſpoſition, 
ſons, is incapable of righ 2 — — 
. Of the firſt fort; are 15 ious perſons,” 
Idiots or fatui are entirely deprived of the fa-' 
Lt nen, . „ ot the art "aj 
; perſon 
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Tit. 7. 5 Tutors and Grat | 9 


perſon does act conſiſt in the defect of reaſon, | 
but in an overheated imagination, which obo: |: 
ſtructs the application of reaſon to the purpoſes . "8 
of life. Curators may be alſo granted to lun - | 
tics, and even to perſons dumb and deaf, though . eech {2 
they are of ſound judgment, where it appears {4 
that they cannot exert it in the management 
of buſineſs, | Every perſon, who is come of How te. et, 
age, and is capable of acting rationally, has a ferred. - | 
natural right to conduct his own affairs. The 7 
only _ way, therefore, of appointing this 
ſort of curators, is by a jury ſummoned * 5 
a brief from the chancery; which is not, like 
the brief of common tutory, directed to any 
judge · ordinary, but to the judge of the ſpe - 
cial territory where the perſon alledged to be al 


fatuous or furious reſides ; that if he is truly 9 2 

of ſound judgment, he may have an oppor- St A 
tunity to oppoſe it: And, for this reaſon, u 44 onda 
ought to be made a party to the brief. The 

care of furious perſons belonged anciently to 

_ Ae ane ; becauſe he alone had the power 

with fetters, Cr. 393- C 9.; whereas, 

care of idiots was committed to the next 
— By 1585, c. 18. the Roman law, which 8 
commits the curatory of both to the agnate, is a | 
made ours: But a father is, by the cuſtom of 2 & 8 
Scotland, preferred to the curatory of his fa- 


4 TE 5 
* 
ww 


tuous ſon, and the huſband to chan of his 1 N 
tuous wife, before the agnate, - 

28. Though, in the brief of idiotry, the i in- Hi age, 1 
queſt is directed to inquire, whether the next 55 
agnate be of lawful age, by which, in the general * 8 — 
caſe, is meant the age of twenty-one; yet in this 


queſtion, the age of twenty-five feems to be 
underſtood; both from 1474, c. 52; which re- 
N age in tutors of law, without di- 

| ſtinction; 


» . by | _ — n 3 7 ＋ x 3 ; ca ks — 
86 Of Minorc, and their Book L. 


ſtinction; and from the refecence made in 158 5, 
„ the Roman law, by which none ade 
Su r 
1 . idiot or furious perſon. By our old law, the 
| tered, inquiry of the inqueſt was confined to the 
ſent ſtate. of the fatuous or furious perſon'; 
and, conſequently, no verdict of are could 
de brought, as evidence, in the reduction of 
deeds, granted by the idiot, prior to the date 
of the verdict; but, by 1475, c. 67. a clauſe is or- 
dained to be inſerted in the brief, for inquiring 
long the fatuous or furious perſon has been 
in that condition; and the verdict to be pro- 
nounced by the inqueſt, i is declared a ſufficient 
ground; without farther evidence, for reducing 
; all deeds, granted after the period at which it 
appeared by the proof, that the fatuity or fu- 
__ 8 * Noſity began; But, as fatuous and furious per- 
es! . "GA "I: =. Ions are, by their very ſtate, incapable of being 
= | 1 done by them may be decla- 
5 


red void, upo evidence of their fatũity 
7 3 gning, though they ſhould ne- 
8 | ver have been cognoſced idiots by an n 
Wt | ** 26. Fuly 1638, Loch: 
| | 2 We have ſome few inſtances of che Bove⸗ 
. giving curators to idiots, where the 
gnate did not claim; but fach- gifts 
— deviations from our law, ſince they 
Fave without an inquiry into the ſtate of the 
perſon upon whom the curatory is impoſed. 
977 2 1 the curator of law to an idiot, ſerving 
, 8 is preferred as ſoon as he offers 


before ms curator-dative, 2 1. Jan. 
How i 1663, beet befor This ſort of curatory does 
| not eee by the lucid intervals of the 
perſon ſub cura; but it expires his death, or 


* return to a * Judgment; which laſt; 
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ought regularly to be declared by the tente 
of a judge. 

30. Perſons, let them be ever ſo profuſe, 6r 
liahle to be impoſed. upon, if they have the ex- 

erciſe of reaſon, can effectually oblige them- 

ſelves, till they are fettered by law. [nterdic- Interdic- 

tion, is 4 legal reſtraint laid upon ſuch perſons, tion. 

from ſigning any deed to their own prejudice, 

without the conſent of their curators or inter- 

dictors. 

31. There could be to interdiction, either Volintary 2 2 
by the Roman law, or our ancient practice, interdig- 


without a reyious inquiry into the perſon” 3 1 
3 6 oe curat. fur. — Hope, ( Interd. * . 2 
Jan. 175 Robert ſo You But as there were 2 4 foe 

1 who could bear the ſhame that attends j ju- ow 72 

dicial interdiction, however neceſſary the re- Moment 2 

ſtraint might have been to preſerve their fami- le: 

lies, voluntary interdiction has received the © . 

countenance of law; which is generally execu- 

ted in the form of a bond, whereby the granter 

obliges himſelf to do no deed which may af- 

fe& his eſtate, without the conſent of . 

friends therein mentioned. Tho' the reaſons 

inductive of the bond ſhould be but gently 

touched in the recital, the interdiction ſtands 

good, 10. Nov. 1676, Stewart. Voluntary inter- how taken 

diction, though it be impoſed by the ſole act ofof. - 

the perſon interdicted, cannot be recalled at his | 

pleaſure : But it may be taken off, 1. By a ſen- 

tence of the court of Seſſion, declaring, either 

that there was, from the beginning, no ſuffi- 

cient gro ound for the reſtraint, or that the par- 

ty is, fince the date of the bond, become rei 

ſuæ providus. A It falls, even without the au- 

thority of the TR. * the joint act of the | 
pers.” 
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Judicial 


interdic» 


e 


perſon interdicted, and his interdictors, con- 
eurring to take it off. 3. Where the bond t 
interdiction requires a certain number as a quo- 
rum, the veſtraint ceaſes, if the interdi 
fall be by death redueed to a leſſer aumber. 
8. Dec. 1708, Hepburn. 

32. J idicial interdiction is impoſed by a ſen- 


teure of the court of Seflion, As common 
ceeds on an action brought by a near 


ee man to the party; and e from the w. 


off. 


| how taken 


le officium of the court, when they perceive, 


| 7M; v7 . ng the pendency of a fl 
12 g the pendency of a ſuit, that any of the 
| 41 2 tigants is, from the facility of his temper, ſub- 


jet to impoſition, 17. Feb, 1687, Rabertſon. 
his ſort muſt be taken off, by the authority 


of the ſame court that impoſed it; which au- 


| thority ſecures thoſe who ſhall afterwards con- 
tract with him who had been interdiaed, aven 
tho* the ſtrongeſt evidence ſhould be brought, 


Z, that he ſtill continues profuſe, or caſy.to be 


tion and 

regiſtra- 
tion of in» 
terdic- 


11 22 , lol; impoſed upon. 
CP Publica. 


2. An Mterdi don need not he ſervedagainſt 
the perſon interdicted but it muſt be executed, 


or publiſhed by a meſſenger, at the market-cro6s 


of the juriſdiction where he reſides, by pu- 


blicly reading the interdiction there, after three 
oyeſſes made for convocating the lieges. A 
copy of this execution muſt be affixed to the 
pr: 6 and thereafter, the interdiction, with 
its execution, muſt be regiſtred in the books, 


both of the juriſdiction where the perſon in- 


diction might apply N the'clerk-regiſter, to 


terdicted reſides, and where his lands lie, with · 
in forty days from the publication, 1581, 119. 


No. 1.1597, c. 264. Where the Sheriff re 


fuſed regiſtration, the Preſenter of the inter- 


2 


31 xz yo” - 


_— I. T-.... 


this day, and by our practice, that interdi&- 


„ e AF »ÞHY r 


Ne, Tie, and Cur uhr 99 
| have it recorded in the general regiſter of the 


Sefflen, 159%, f. 265.; bat Hberty is now grven 

to record all interdictions there, even thou 

the judge of the inferior juriſdiction ffiould 

not refule to regiſter them, 1600, c. 13. An At what 
interdiction, before it is regiſtred, has no effect perioc. is. 
i6ninſt third parties, though they ſhould be in gon effec- 
the private knowledge of it; but it operates tal, 
again the' interdiftors themſelves, as ſoon as 

ie is dehvered to them, 24. July 1678, Grier- 

2 An interdictio n, duly regiſt red, has laterdic- 
this effe&; that all deeds, done thereafter, by dun dhe 


the perfon interdicted, without the cottfent of heritage 
his interdidors, affecting his heritable eſtate, from alte. 


are fithject to reduction. Regiſtration, in the nation; 
general regifter, ſecures all his lands from alie- 
nation, Where-ever they he; but where the in- 


terdiction is recorded in the regiſter of 4 parti- 

culzr ſhire, it covers no lands, except thofe ſi- 
tuated itt that ſhire. It appears, both by the but not 
old ſtyle of interdictions, which continues to Mr moves 


tions fortherly ſecured the moveable eſtate from 
aliefration, as well as the heritable, which made 
all commerce precarious; bat fince the deci- 
ſion of 11. July 1634, Bruce, perfons interdict- 


ed have had full power to diſpoſe of their 


moveables, not only by teſtament, but by pre- 
ſent deeds of alienation: And creditors, in 


perſo nal bonds granted after interdidtion, may 


uſe all execution againſt their debtor's perſon, 
and moveable eſtate; fuch bonds being only 
fubjeck to reduction, in fo far as diligence againſt 
the heritable eftate may proceed upon them. n 


* 


1e / Minors, and their Book I. 


It does not 35. All onerous or rational deeds granted 

ſtrike a- by the perſon interdicted, are as effectual, even 
Fand ee. without the conſent of the interdictors, as if the 

N ter had been laid under no reſtraint; but 
he cannot alter the ſucceſſion of his heritable 

_ eſtate, by any ſettlement, let it be ever ſo ra- 
tional. No deed, granted with conſent of the 

interdictors, is reducible, tho? the ſtrongeſt le- 
ion or 212 to the granter ſhould appear: 
The only remedy competent, in ſuch cafe, is an 

action by the granter againſt his interdictors, 
for making up to him what he has loſt thropgh 
Office of their undue conſent. It is no part of the duty; 
interdic · of interdictors, to receive ſums, or manage any 

'*_ © eſtate; they are given merely ad audtoritatem 

_ preſiandam, to interpoſe their authority to 

reaſonabje deeds ; and ſo are accountable for : 
nothing but their fraud or fault, in conſenting - 

to deeds hurtful to the. perſontumdex their care. 
Reduction Reduction gx capite interdictionis, may be brought 
3 not only by the heirs of the interdicted perion, 
tent. and by the interdictors, but by the interdicted 
perſon himſelf; tho? he was not, by our ancient 

Practice, allowed to purſue, in his own name, a 
reduction of his pyn. deed, at leaſt without 
the conſent of his interdictors, Maitland, 14; 
5 March 1554, Ure . N 5 {| 

| Lawfol 36. The law concerning the ſtate of chil: 

children. dren falls next to be explained, 1. 6. 1. Chil- | 

3 dren are either born in wedlock, or out of it. 

0 All children, born in lawful marriage or wed- 

lock, are preſumęd to be begotten, by the per: 

ſon to whom the mother is married; and copn- 

ſequently to be lawful children. 1 his preſump- 

tion is ſo ſtrongly founded, that it cannot be 

de feated, but by direct evidence, that the mo- 
ther's huſband could not be the father p the 


[ 


1 
— 


the concurring teſtimony of the huſband and 
wife that the child was — procreated by the 
huſband, is ſufficient to elide this legal pre- 


Tit. nol | i Tutors. and mn, | 10 . 


child, e. g. where he is impotent, or was s abſent. | 
from the wife till within fix lunar months of 
the birth, The canoniſts indeed maintain, that. 


ſumption for legitimacy ; which doctrine is a- 5 5 


dopted by Craig, 371. $40. and Lord Starr, 3. 3. 


42.: But it is an agreed point, that no regard is 


to be paid to ſuch teſtimony, if it be made af - 


ter they have owned the child to be theirs, &.. 


4.45. 20. A father has the abſolute right of dif. - 
poſing of his childrens perſon, of directing 


their education, and of moderate chaſtiſement; 


and even after they become puberes, he may 


compel them to live in family with him, and 
to contribute their labour and induſtry, while 


they continue there, towards his ſervice; which 


power of compulſion laſts, in Lord Stair's o- 
pinion, 1. 5. 13. after their majority. Chil- 


dren, though i in family with their father, are 
or le SFr | 


capable of receiving ſums in 
cither from ſtrangers or from” the 
ſelf, which thereby become their pro 


father 


child who gets a ſeparate ſtock gy the wy es * : 


for carrying on any trade or employment, even 


though he ſheuld continue in the father's 
houſe, may be ſaid to be emancipated or foriſ—- 


familiated, in ſo far as concerns that ſtock; for 5 85 


the profits ariſing from it are his own. Foriſ- 


familiation, when taken i in this ſenſe, is alſo i in- * 


ferred by the child's marriage, or by his living 
in a ſeparate houſe, with F 

- fion, or pager St. 1. 5. 13. Children, after 
their full 


"ye 
4 


is father's permiſ- 


age of 'twenty-one years, become, * 
according to the general opinion, their own, 
5 maſters; and ow that W 8 are 9 to 


103 Of Mins, and thi Bobk 1 


dun fidhor; only by che astarab des of duty, 
Sten, and gratitude, The mutuak oblige- | 
and children to main» 


Y ” tas aach other, are unn EIGEN 9, 


44, Children, dorn out of Sodbock, av fi1- 
d naturat children or baſtards. The fiate of 
F | theſe perſons, while they are alive, muſt be 
1 1 —— 
4 : Or donatary xing 
or s deceaſed, muſt, like other decha- 
ratory actions, be brought before the Samen. 
or i the effects of baſtardy, 
4 Baſtards may 
nar Me Tow | ether; 1. By # 
reap a mother of the chil wit the father, 
And this ſort of 1 on, t it was not 
| received by our 1 cuſtoms, N. M. I 2. 
=o $ c. 5 1. §2.— C. 8. does, by our prefent 
practice, intiele — child to 5 rights of 
. . . Rufu 1 N 
PIR ,_ produces leg is conſidered by the law 
4 0! hive beert into, When the child le- 
ee bs dexorten j and base if he be x 


n als ie enludes b Bis right of primogeni- 
Ge, 7 ture, the = nero ral. aig ror anc 

om me ſucteſſton of the father's heritage, 
thought thel thels fil: were hwfal children from 


hr L 40 8 — 7 Hence ale, theſe children only 


4 72 7 teyitimated, who are begotten of 


1 the facher 1 at chat pe- 
nod have l fully married. 2. Baſtards are le- 
krete. by letters of legt mation from the 


eight, 3. 
398. As 60 che © of tnaſites over their fer- 


. 
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Vas in moſt reſpects as hard as that of the Ro- 
man eu, R. M. I. 24,4. ri. et ſegg. L. Ait. c. 56. 2 
But all ſervants have now, of A a ere 
down by their engagements of ſexvice. EE 
vants are either neceflary or voluntary. Ne- 
ceſſary are thoſe whom law 3 . — — 
luntary 
either for mere ſ ence, or alſo for na 
Thoſe-who earn their bread in<his way, if . 
ſhould ſtand off from ine, may be com- 5 N 
5 | Job homes sf Eecurit 6 * Ae. A. 
jw] 39. Colliers, ooal- bearers, and 2 and kaltes, and Colliers 
adn perſons Ons neceſſary - t colliefies and falt- _ e. 
"man law, tied down to perpetual ſervice at ©; N 
the works to which they have once entered. $4 ; 
Upon a fale of the works, the right of t Zo 
to their ſervice, without a- teſtimonial from 7 
their laſt maſter and, if they y deſert coamother A=, gi. 
work, and are redemanded Within a year-there- * < — , 
1 . 6. 11. Nut. though * pro- 
prietor ſhou eu gp to require the deſerter 
within the year, he does BSE by that ſhort. Aa; 
dba, loſe his 22 perty in him, New Yes: "> 
e Ze 
2 —— 
2M . fot 


the conditionof thoſe called native orbondmen, Y 
ed the ſame rights and pr 
other fabjets, Shia fo far as — tied 
without wages, of whom immediately. Vor and vo- | 
ſervants -ongage without — ane — 
polled to it by the Juſtices of dhe peace, who 
have power — the rate of their wages, 1661, 
works, as they ate particularly deferibed 1884, A 
. ave, like che adferiptitss globe of the Ro- 3 2 
ſerwice is transferred to the new proprietor. pins 
All -perſons-are prohibited to receive them in- E 2 
after, he who has received them is obliged to cone 
return them- within twenty. four hours, under a 
= 0 cave i, 2 
KL i 
1 — . 


liers, &'c. ads the colliery to 
which they are aſtricted, is either given up, 
bs "IEPA or not ſufficient for their maintenance, may 


— lawfully engage with 2 Hope, ber heughs) 
that. work 


arch 1616, E. of Lothian 
Ft ba be again ſet a-going, | the — may 
e back to it, F. 4. Feb. 1708, Wallace. 

. The poor make the loweſt claſs or or- 
. of perſons. Indigent children may, by 1617, 
c. 10. be compelled to ſerve any of the King's 
* ſubjedts without wages, till their age of thirty 
Vagrants and ſturdy beggars may be alſo 
. to ſerve any manufacturer, by I 1 3 

And becauſe few perſons were 
* 75 to receive them into their ſervice, —2 
| _ workhouſes are, by 1672, 6 3 18. ordained to 
| built for ſetting them to work. The poor 
who cannot work, muſt be maintained by the 
Hua 

iſhes in which they were born, 1535, c. 22.; 

2 4 - and where the place of their nativity is not 
e own, that burden falls upon the pariſhes 
here they have had their moſt common re- 
on. for the three years immediately preceed- 
ing their being apprehended, or their applying 
for the public charity, 1663, c. 16.1698, c. 

Le ., 21. See New Coll. vol. 2. 19. Where the con- 
| ' The poor tributions collected at the churches to which 
wo ean- they belong, are not ſufficient for their main- 
2 | ven. tenance, they are by 1672, c. 18. to receive 
dadges from the miniſter and Kirk · ſeſſion, ir 
ll. _ F - _._ "virtue of which they may aſk. alms at the 
2 . e _ the 
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Tir. 95 Of the Divil iſion 17 Rights, as 
Several ways by Tn a Right * 
be MES... EE ns 


have right, are the ſecond obje&o of law. 
5 The righ t of enjoying and diſpoſing of 
a ſubject at one's pleaſure, is called property. property. 

Where a ſubject belongs in common to two or : 
more different perſons, the right is called com- 7 PA 1 A} 
mon property. Proprietors are reſtrained by how e- 455 
law, from uſing their property emulouſly to e ; 4 
their. neighbour's prejudice ; But where- ever: — TY : 
the lawful act of the projriator tends to his own 4 3 b 
| advantage, though it ſhould prove detriment detriment; 


to his neighbour, law allows him To uſe what 2 

is his own, at pleaſure.XEvery ſtate or ſovereign, a... 7 . 

has a power over private property, called by. 7+ with Keie, 7 

ſome lawyers, daminium eminens, in virtue of S 

| dy, which, the proprietor may be compelled to ſell * 

roperty for an adequate 17 where an 

oy ent 1 9 07 on the s the public de- 

mands it. | x 5 | 

2. Certain things are by nature itſelf inca- Thin 

pable of appropriation, as the air, the light, the that fall 

ocean, &'c,; none of which can be brought not under 
under the Ted of any one perſon, though merce. 

WH 0 n common to 3 to all; 8 W | 
| | 5 aw 


Fx things or ſubjeas to which perſons 


4 


5— 


* of a2 
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law exempted from private commerce, in re- 


ſpe& of the uſes to which they are deſtined. 


Res pu- Of this laſt kind are, 1. The res publice of . 


1 lies. the Romans, the property of which was in the 
] ü ſtate, and their uſe common to all the members 


4 5 as navi ble rivers, highways, bridges, 
By our feudal ſyſtem, t 1 right of cheſs 
is 8 velted! in the King” "chiefly for the benefit of 
| his people, and they are called regalia, 2. 6. 
Rer uni- 5. 2. Res univerſitatis, things which belong 
verfitatis. in property to a particular corporation or ſo- 
ciety, and whoſe uſe is common to every indi- 
vidual in it; but both property and uſe are 
ſubject to the regulations of the ſociety; as 


| CO yards, &-c. The lands or other revenue 

this chats g to a corporation do not fall — 

| Si but are juris privati. © | 
- Things 3. Of the ſame nature with the res univer- 
 , ſacred. ftatis, are things appropriated for the ſervice 
5 of God, as churches, church-bells, communi- 


ours, may be diſpoſed of, or fold on proper oc- 
cations, and others ſubſtituted in their room: 
Thus, churches may ed from place to 
place, 1. 5. 11. ; and chürch- bells or commu- 


be ſold, either by the heritors, or by the 
Kirk 


— Rightin Kir -ſeflion with -their conſent, The Light, ; 


the ſeats which is ſometimes acquired by private 
ſons in the ſeats of a church, is not, in Ga 
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ET 


ys . if he re- 
Cue A moves 


4 f 
2 TT, 
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 town-h6uſes, corporation-halls, 1 A 


on- cups, c.; which, by the Roman law. 
weere reckoned the property of none; but by © 


nion · cups, when they become unfit for uſe, | 


church, 33 a right of property, but is confined to or 
he ſpecial 62] ro of attending divine ſervice; ' 


1 


Th ef 


. 
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moves k another pariſh, and if the increaſe ! 
of the pariſhioners, to all of whom the common, 
uſe of ä makes a diviſion of 

the ares necellary. p. 

4. Property may be acquired, either by Ways 2 
oecupation or acceſſion; and transferred, by mene 
— or as jv But ende prop 
being alſo a way of loſing property, falls to 
be explained under a — title. Occupation, e, * 
or occupaney, is the appropriating of things tion; Ke 
which have no owner, by apprehending them, 
on ſeiain g their poſſeſſion. This was. the origi- * 
A are; acquiring; for, in the firſt tate 
of mankind, before ſocieties were formed, every 
perſo n Barely by taking into his poſſeſſion, a 
certain portion of ground, and cultivating it, 
made che: fruits thereof his own; and, when he 
thought fit to abandon it,, the next occupier ac: 
quired the ſame right. This continued, under 
certain reſtrictions, the doctrine of the Roman 8 
law, : Quod nullius eſt, fit occupantis; but it can i takes = 
have no reom in the feudal plan, by which the the 20 place ed 
King is looked on as the original proprietor „eable 
of all the lands within his dominions. ſubj . 2 
5. Even in that ſort, of moveable n 4 
| * —— to have once nad an tf. ee ; 
owner, a different. rule obtains, by the law of mor / 4 
Scotland, viz. Quad nullius oft, fit .domint. rer have had 1 ; 
gin Thus, the right of treaſures hid under an o 2 0 
ground, is not acquired by occupation, but ac- C. e. | 

crues-to:the; King, &. Att. c. 48. § 4. 5.: Thus 2 3 

Le 


_ alſo; where: one finds ſtrayed cattle or other 
moveables, dtc have * loſt, by the fore: 
mer owner, (wait goods), the finder acquires - =” 4 
no _ 23 but muſt give public 1808 wid 
| thereof; 2 2 
= . 8 | 


. 


mY 


REN. 
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| thereof; and if withip year and day after ſuck 
| notice, the proprietor does not claim his goods, 
they become eſcheat, ib. 5 T4 and ſo all to 
2 the King, Sheriff, or other perſon, to whom 
5 the King has made a grant o ſuch eſcheats. 

But it 6. In that ſort of things Which never had 
- obtains an owner, whether animals, as yon bealts, 
3 move” fowls, fiſhes, or inanimate things, as 
Which ne. found on the ſhore, the original law takes place, 
ver had that he who firſt apprehends, becomes pro- 
an owner. rietor; in fo much, that tho the right of 
unting, fowling, and fiſhing, be reſtrained by 
ſtatute, under certain penalties, „ 20. — 
- 1707, c. 13.—24. Geo. II. c. yet —4 
| . bs even what is catched' in contre N Of t 
„becomes the property of the catcher, un- 

ee where the confiſcation thereof is made part 


77 S 3h} 34} 2 - of the penalty But whales thrown in or killed 


— nga hogs 
- 
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| on our coaſts, belong neither to thoſe who kill 
i Mets coa9+- them, nor to the proprietor of the grounds 
Ent which they are-caſt, but to the King; and 
are therefore called royal fiſhes. By the ger | 
eſtarum, F 17. according to a copy in : 
r library, all t whales fall as e- 
ſcheat to the King; and alſo ſuch ſmaller whales 
as cannot be drawn by a wane with ſix oxen; 
7. Acceſſion is that way of acquiring pro- 
perty, by which, in two things which have 
a connection with, or dependence on one an- 
other, the property of the principal ching 
draws after it the property of its acceſſory. 
Thus, the owner of a mare or cow becomes 
the owner of the foal or calf; a houſe be- 
_— to rk owner ror — ground 01 on Frorkich 
- N it 
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it lands tho built with materials We to, 
and at the charge of another; trees taking root 
in our ground, tho” planted. by another, be- 

come ours. Thus alſo, the inſenſible addi- : 
tion made to oneꝰs ground by what a river 
waſhes from other grounds, which is called 


alluvio, accrues to the maſter of the ground Allavis.. 


which receives the addition, $ 19. 20. Inſt. 


de rer. div. The Romans excepted from this Paintings 
rule, the caſe of paintirigs drawn on another fall not 
man's board or canvas, in conſideration of under 


the excellency of the art, ih. 5 34. which ex- 


ception, our practice has for a like reaſon ex. nor.wri- 
— — what is written on another man's 9 


8. Under acceſſion i is 5 ſpeci- Specifica- 
fication, by which is meant, a perſon's ma- tion. 


king a new ſpecies or ſubject, — materials 
belonging to another. Where the new ſpecies 
can be again reduced to the matter of which it 
was made, law conſiders the former maſs as 
ſtill exiſting; and therefore, the new ſpecies, 
as an acceſſory to the former ſubject, belongs 
to the proprietor of that ſubj yy But where 
the thing made cannot be ſo wn as in the 
2 of wine, which cannot be again turned in- 
1 there is no place for the „tio furis; 
herefore the workmanſhip draws rio fort i 
the property: of the. materials, 52 5. Inſt. de 
rer. 


9 Tho than new ſpecies ſhould be WM” Commix- 
nd from the commixtion or confuſion of dif- tion, 


ferent ſubſtances, belonging to different pro- 
pPrietors, the ſame rule holds, 1. 5. 1. de 
res. td. but where the mixture is made 


by 


made by by the common conſent of the owners, ſuch I 
- conſent of conſent makes the Whole a common p 4 


e nne Boon 


e according to the ſhares that each proprietor 
reletorn had formerky in the ſeveral ſubjecta Where 


made things of the ſane ſort are mined without the 
| on: conſent of the 


4 l ietors, which cannot 2. 
be ſeparatedꝭ c. g. two hogſheads of wine, 
_ She whole — — common proper- 
ty; but in the after-diviſion; ought to 
be had to the different quality of — IF 
| — this 10 mixed admit of 2 ſeparation 
ocks of ſheep, the property continues 
- dil. act. This laſt — with too great ſub · 
tlety, extended by the Roman law to the caſual 
committion of all ſolids, even where a ſepara: 
tion was really impracticable, e. g. to the mix- 
ture of two parcels' of wheat; becauſe each 
grain or particle retained its own" form, not! 
withſtanding the nene — _ de 
1. arv. 8 72748. * . nne ito 


- Traditi- © 10. Property 56 c iel m one 2 — 


on, other by tradition, which is-the;delivery of 
| poſſeſſion by the proprietor, with an inten- 

tion to transfer the property to the receive. 
Two things are therefore requiſite, in order 

to the tranſmitting of property in this way: 

1. The — or conſent of the former 

owner to transfer it on ſome proper title of 

5 alienation, as fale, exchange, gift, c. 2. The 

FE actual delivery in purſuance of that intention 

I be firſt is called the cauſa, the other the mo- 

Au tranſſtrendi dominii: Which laſt is ſo neceſ. 

fary to the acquiring of property, that he Who 

gets the laſt right, with the firſt tradition, is 

3 to the rule, 4. 20. C. dr 

* 


4 : 


* * ; 1 
5 X ; J 
ne cc. v c WR ? az | p 
. .. of Bight, dee. Wo | 


pad. 7 raditionibus, uon -nudis ban, traniferune 
tur trum domina. L 2190115 
11. Tradition is 1 real, where eme real 
corpora' of moveables are put into the 97 * > 
Land 7 of the receiver; or ſymbolical, which Bt 
is uſed where the thing is/ incapable of real de- 
livery, e. g. in immoveable ſubjects, as lands, : 
mills,-houſes; or in ſubjects [which conſiſt in 
Jure, e as rights of juriſdic- 
tion, patrona fiſhing, e. in all which, 
certain ſymbols are delivered to the receiver, 
to ſtand in place of the delivery of the poſſeſ- 
ſion. The property of certain moveables, tho? 
they are capable of real CO e y be tranſ- 
feerred by fymbolical; thus, if the ſubject be WF” . 
under lock — key, the delivery of 8 kex is 23% 7 
conſidered as a legal tradition of all that is cd: N, 
UG in the repoſitory. In one particular caſe, 
rty is transferred without any tradition, 
dine real or ſymbolical, via. where the poſ - 
ſeſſion or cuſtody; of the ſubject has been be- 
fore with him to whom the property is to be 
transferred; for Which this plain reaſon may be 
ven, without the neceſſity of recurring to a 


fiction of law, that in duch e is n 
bai of tv, ht ip cho age OP. en 


23 1 is eſſential both to Poſſeſſion, 

uiſition en ent of pro 5 

is 1 = the 8 2; thin x — 2 

deſign or animus in the detainer holding 

it as his own. It cannot be acquired by the how ac- 

_ fole act of the mind, without real detention; quired ; 

but, being once acquired, it may be continued bow . 
ls animo. Poſſeſſion is either natural, or civil, inued. 

rer * is, when * * 0. 


, 4 


08 Of the + 7 


Natural "KinaG4f: : Thus, we „ by cultivating | 
poſſetſion. them and reaping their fruits, houſes by — \ 
\ biting them, moveables by detaining them in 
Civil poſ. Our hands. Civil poſſeſſion is our holding the 
ſelbon. thing, either by the ſole act of the mind. or 
. by the hands of another who holds it in our 
name : 3 the owner A a thing lent. 227 


2 
and 3 poſſeſſion by an at of the mind 
ceaſes, as ſoon as the natural poſſeſſion is fo 


cow taken up by another, that the former poſſeſſor 


is not ſuffered to re· enter. Yet two — — 

may, in the jud ment of law. poſſeſs the ſame 
ſubject, at time, on different rights: 
thus, in the caſe of a pledge, the creditor poſ- 

ſefſes it in his own name, in virtue of the right 

of impignoration, while the proprietor is con- 

ſidered as poſſeſſing, in and through the cre - 

Aitor, in ſo far as is neceflary for ſupporting - 
his right of property. The ſame doctrine holds 

in liferenters, tackſmen, and, generally, in e- 

very caſe where there are rights n a 

ſubject, diſtinct from the property. '. 

Bans fe 13. A bona fide poſſeſſor is he, Who, cham, gh 

| he is not really proprietor of the ſubject, yet - 

lieves himſelf p tor on — unds. 


b. A ala ide poſſeffor k WS, or is pre — 
know, that what he — is the property 
of another. A poſſeſſor bona fide acquired 

2 by the Roman law, to the fruits = the 
poſſeſſor, ſubje& — that had been reaped and 

5 conſumed, 


' - 
: 

; 

1 - : * 

. 4 2 


conſciouſneſs ſnould proceed from legal inter- ceaſeth, 


1. . of Rights, e. WO: 


conſumed by himſelf, while he believed the ſub- in as fan 
ea his own, F 35. In/t. de ror. div. By ours be has 
cuſtoms, perception alone,. without confump- rv es 
tion, ſecures the poſſeſſor: Nay, if he has ſown ,,,jigted.. 
the ground, while his bona fides continued, he 
is intitled to reap the crop, propter curam et 
culturam. But this doctrine does not, ac- hu 17 
| cording. to Bankt, 1, 214. 19. reach to civil 2 * 
fruits, e. g. the intereſt of money, which the PA 
bona fide receiver ' muſt reſtore, together with 42, 
the principal, to the owner. _ 8 . 
14. Bona fides neceflarily ceaſeth by the con- When bo« + 
entia rei alieng in the poſſeſſor, whether fuch ** fides 


pellation, or private knowledge; for the ef - 

ſence of bona des conſiſts in the poſſeſſor's o: | 

| Pinion that the fubject is his own, J. 20. F 11. 3 

| n 1662, Children of Nl. 
met. The deciſion, 14.. March 1626, brought — 

by Viſcount Stair: in ſupport of the contrary 

opinion, proves no more, than that an aflig- 

nation without intimation is an incompleat 

deed. Mala fidas is ſometimes induced, by the 

true owner's bringing his action againſt the 

poſſeſſor, by which the lameneſs of his title 

may appear to him; ſometimes, not till litif- I 

conteſtation, which was the general rule of the 

Roman law; and in caſes uncommonly favour- ny, 

able, it is not induced, till ſentence be pro- 


nounced againſt the poſſeſſor. os 
15, The property of moveable ſubjects is Effeas of 75 
preſumed by the bare effect af poſſeſſion, un- poſſeſſion : 
til the contrary be proved; but poſſeſſion of af move» _ a 
an immoveable ſubject, tho for a century of 2 
Years together, if there is no ſeiſin, does not of im- | 

8 2 Frese, 


create, * 2 preſumptive right to it: Nulla 
Halina, nulla terra. Such ſubje& is conſidered as 
caduciary, and fo acerues to the ſovereign. 


W880 Where the property off A — 855 is mager 
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er to 
cri- 


17 Jus 
EZ 


l If, in a competition A 7 — ſhall be 
, forced to depart fram a title as lame, by which 
e had defended himſelf, he cannot thereafter 
aſcribe his intromiſſion, in prejudice of his 
competitor, either to that title from: which he 
was beat, or to any other equally inſufficient. 
# He, who has a ſovereign right in his per- 
| fon to a ſubject, will not be allowed to aſcribe 
his poſſeſſion to any other right which he 
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TI T. 2. Of heritable and moveable Rights. 


of this title, it muſt be known, that tho? 
y the Roman law, the perſon or perſons next 
pf blood to one dying inteſtate, ſucceeded to 
the right of his whole eſtate, of whatſoever 
ſubjects it might have conſiſted : Yet by the 
law of Scotland, and indeed of moſt nations of 
Europe, ſince the introduction of feus, where- 
ever there are two or more in the ſame degree 
of confangninity to the deceaſed, who are not 
all females, ſuch rights as are either properly 
feudal, or have any reſemblance to feudal 
rights, deſcend by law wholly to one of them, 
who is confidered as the proper heir of the de- 
ceaſed; the others, who have the name of next —_— 
of kin or executors, muſt be contented with 'Þ __.___ 


Fu the better underſtanding the doctrine io FE 


that portion of the eſtate which is of a more 7% 
periſhable nature. Hence has ariſen the divi- Rights are 


ſion of rights to be explained under this title; eicher he- 
the ſubjects deſcending to the heir, are ſtyled 3 
heritable, and thoſe that fall to the next of kinn, 


— I}... 1 Is 
2. All rights of, pling lands, under 
| 'which are comprehended hontes, mills, fiſh- _ 
ings, teinds ; and all rights of ſuhjects that are 
d by ſeifin or 


- Funds anne va, whether compleate 


I” - I FR wh 4 q #4 * a a — 
: are heritable ex" fua natura. On the o- 
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ue e ee, bock n. 


ther part, every thing that moves- itſelf, or can 
moved, and in general whatever is not 
United to land, is moveable as houſehold-fur- 
niture, corns, cattle, caſh, arrears of rent and 
of intereſt, even tho' they ſhould be due on a 
right of annualrent : For tho' the arrears laſt 
mentioned are ſecured on land, yet being pre- 
ſently payable, they are conſidered as caſh, 
It has been doubted, whether bygone feu-du- 
ties fall under this rule ; and on the ſuppoſition 
that they did not, as being inſeparable from 
1 the right of ſuperiority itſelf, it was adjudged, 
N. 14. that the vaſſal's heir was the proper. 
| Actor! in the feu · duties due by the vaſſal before 
Bygone his death: But it was ſince decided, Tinw. 25. 


feu- duties Fun Lhe Mactin againſt Agnew of Sheuchan, 
are 'move- that ygone feu-duties, like other arrears, are 
ll . oveable, and conſequently belong to the ſu- 
erior's executors. In rights bearing a tract of 
uture time, i. e. rights which cannot be ful- 
filled at once, and which carry a yearly profit 
to the creditor while they ſubſiſt, e. g, an an- 
nuity for a certain term of years; tho' the ar- 
, Tears due before the creditor's death are move- 
ble, yet the rights themſelves are heritable ; 
both becauſe they yield an annual profit, and 
cauſe nothing falls under executry but 
What! is inſtantly payable, and can be gathered ; 
in, and diſtributed among thoſe that have in- 
tereſt in it, New Coll. 39. : 80 that, admitting 

Mil them not to be heritable ex ſua. natura, the 
. =” bp --- is the only perſon who can take them. 
. 22 Leaſes of land are heritable, both as they have 
- a tract of future time, and as ſtatute has given 
16 12.70 them, in certain reſpects, the effect — 1 

ENT 
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i "rights of land, 2: 6. ro 
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Tit. 2. and Sad Wie. nun 
Debts, Lamina debitorum), when due by 


pill. promiſſory note, or account, are move- 
able. When conſtituted by bond, they do 

not all fall under any one head; but are di- 
vided into heritable and moveable, by the fol- 

| lowing rules. The taking of intereſt being | 

forbidden by the canon law, perſons who could 
make no profit of their money, but by putting 
it out at intereſt, were, before the reformation, Rights of 
laid under the neceſſity of purchaſing rights on annual- 
land conſtituted by infeftment; by which, the vent. 
lands contained in the right were burdened 
with the yearly payment of a certain ſum to 

the receiver, redeemable by the proprietor, en 
repayment of the purchaſe-money. As theſe 

were bargains affecting land, they were under- - 

ſtood to be heritable. Even after the refor- 

mation, till towards the end of the laſt century, 
the form of theſe rights ſuffered but little va- 

_ riation : 8 that period, the debtor, in 
conſideration a certain ſum lent, became 
bound to infeft the creditor, in a correſpondent 
2 forth of his lands, andlobliged him- 

rſonally to the payment thereof; but he 
— er no obligation for the principal G 
ſum, except in the ſpecial caſe, that the credi- 27 2 a 
tor ſhould chuſe to make requiſition of his 2 4 
money, rather than retain the heritable right. / Eng A 6s 5 
But now theſe rights are changed into 5 Ken 
| bonds, by the firſt part of which the debtor bearing in- 2 


is perſonally bound to repay the principal ſum fef > 2. — 
4 6+ e 


A 


and intereſt; and for the creditor's farther ſe- . 
curity, obliges himſelf to infeft him in the an- 
nualrent. All debts conſtituted by either of 
1 e warnen are ne For they not” only are heri- 
„ | SIR table, A." 


. 
"Y 


o 


— . 


10 2 Boo If 
5 carry - yearly profit, but are ſecured upon 
| Perſonal e ee wo s 


% 


| chaufe of intereſt, As been always moveable - 
were or before the term of payment, becauſe it is pre- 
* af. ſumed, that the creditor is at that term to turn 
ter the his bond into caſh, 26. Feb. 1629, Douglas: 
term of But fuch bonds, after the term of yment, 
OMG were, by dur old law, conſidered as feodd pecu- 

. mga, and g's wen heritable; for which 
this reaſon: is 8 that by the cre- 
Aitor's not calling N r his money, his in- 
tention was ere to let it lie for ſome time 

nat a yearly profit: And where the firſt term of 
payment of the intereſt, was made prior to the 
term of payment of the principal fum, the bond 

- became h Ytable from the period that the in- 
tereſt firſt fell due, becauſe the creditor was 
thereby preſently :intitled to yearly profits on 

His bond, Harc. 348. Debts which carried in- 

_ tereſt, not from the. force of an clauſe in the 
obligation, but ex Ie, as bills, claims of relief, 

Ec. were moveable ;. berauſe' in theſe, It was 


not the creditor who created the intereſt, but 
j i SY bs = DES the law itſelf, Which conſidered, not ſo much 
wrde raifing a yearly profit on the ſubj "45 as the 


+; _ __ Equity of the caſe, 10. 1628, 
be They ar 5. For inlarging the 15 for ur. proviſion 
1 of younger children, all ſums contalued | in con- 
moveable 64, "4 and obligations having clauſes of intereſt, 
a to ſut · are declared to belong in time coming. not to 
ka the heir, but to the next of kin or executors, 

by 1661, c. 32. copied after Nr 97:3 
des th to feel. 


and fo are made memes In re 
e But the 3 that th 5 


— 


4 


Tit, | and moveable Rights. 119. 


ſtill continue heritable with reſpect to the fk, but conti · 
and to the rights of huſband and wife; that is, nue beri- 


table as 


though by the general rule, moveable rights 
fall under the communion of goods conſequent co he fl £14 
4. L 2 


upon marriage, 1. 6. 7. and the moveables of G7 
by ſingle eſcheat, 2. 5. 27. yet bonds bearing”, ; 4.2, 2 Aw th: 4 


denounced perſons. fall to the crown or fi 


ou be neither, oy are LE in bo 7 
PEC V9 8-74 A 2 
6. By this — 44 2 2225 alan obli 1 ga- Ty 7] | 


tion to infeft, and bonds taken Payable to — Rilt deri. 

and aflignees, ſecluding executors, continue he- —— 

ritable in all reſpects; the firſt, from the pro- e 

per nature of the right, and the other from the 

| deſtination af the creditor. A bond ſecludin 1 

© executors, when it is carried 5 — the original © lng 
creditor to his heir by a ſervice, continues he- cutatä. 
ritable, Ng. Where the creditor afligns ſuch 
bond to Woldeſt ſon, and his heir, tho? with- 
out any —— ſecluſion of executors, it alſo 
continues. rd in the perſon of the eldeſt 1 

ſon, I .; but if it were ſo aſſigned 1 

to a ſtranger = is heirs, it would probably ß, 

_ go to the aſſignee's executors; ſince the ex- 
 ception in the ſtatute ariſes, not from the he- 

_ Titable nature of the debt, (bonds ſecluding 
executors being, in their nature, as really moves. 
able as others), but from the deſtination of the 
creditor, which cannot be interpreted to regu- 

late the ſucceſſion of an aſſignee, over whom - 

the creditor has no power. 

7. The right of a bond, which is made pay- Bond taken 
able to heirs, without mention of executoxs, to heirs. 
defcends, not to the proper heir in heritage, 
though heirs are mentioned in the bond, but to 
* — or the word. Petr, which is a 


ge neric 


— a 


1 
5 * beirs - 
0 8 . 


ken th 


Movea able 
rights — ritable: 


__. come 
ritable, 


Eicher de- may be provided to the heir. 


Book II. 


generic term, points out him whe. is to ſacceed - 
y law in the right; and the executor, being 
the heir in mobilibus, is conſidered as the perſon. 
4 to whom ſuch bond is taken payable. But 
Fendt. where a bond is taken to heirs- male, or to a 


W-- Of heritable | 


+ fenies of heirs, one after another, ſuch bond is 


© heritable, becauſe its deſtination neceſſarily ex- 
_ cludes executors. 4 This ſtatute has made no 
Alteration in the condition of rights that were 
formerly moveable; and therefore, ſuch bonds 


or other debts as were moveable by the old 


law, continue moveable to this day, in all re- 

ſpects, even quoad fiſtum et relictam, Edg. 18. | 

Dec. 1724. Lely—Falc. vol. 2. 14. 

8. Subjects originally moveable become he. 
1. By the proprietor's deſtination, 

a jewel, or any other moveable ſubject; 

And the deſti - 


Thus, a 


flinatione, nation, if it be properly expreſſed, has this ef- 


"8 * * 
y 
64. 5 by % 
4. Es. + 


$5: o 


fect, tho? it ſhould not be carried into exetu- 
tion. Hence, a fum deſtined by a marria 
1 ** be ſettled on heirs, is heritable, | 
no fettlement ſhould be made in purſuance - 5 


the deſtination, 19. Fan. 1637, Robertſon. This 


ariſes from the right competent to every pro- 


Prietor to ſettle his pro on whom he. - 
Pleaſes. 2. Moveable rights may become he- 
ritable, by the ſupervening of an heritable! ſe- 
_ eurity : Thus, a ſum due by a perſonal bond be- 
comes heritable, by the creditor's accepting an 
heritable right for " ſecuring it, or by adjudgin 


upon it. In theſe inſtances, deſtination is not 


conſidered; for creditors, when they take he- 
ritable rights, or deduce adjudications on — 1 
debts, are preſumed to do it to ſecure their 

ment, and not to alter the order of ſucce 1 


: 
; . 
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* 
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Tit. 2 and moveable Rights, 12 


And for that reaſon, in the caſe of an adjudica - 
tion, n not change 1 8 2 %% eel 
the date of the ſummons of adjudication, by e 7, * 
which the creditor ſhews his intention to bo WE fe f 
judge; but from the date of thędęcree, by which E=. 
the debt is made a real burden on the lands, F. 

16. Jan. 1700, Carnegy. Truſt rights of heritable WL 
ſubjects, granted by a debtor to his perſonal cre- >. 
ditors, and accepted or acceded to by them, make 2 
their debts heritable; but, as ſoon as the ſub- #; 
ject of the truſt is ſold, the debts xęturꝝ qt 
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nobiltus, which draws the. other after it. By moveable, 
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ſtyle of heritable bonds bearing requiſition, b ß 
which. the creditor's requiſition, and the ſub 


ſiſtence of the real right of annualrent, were 
made incompatible, ſapr. § 3.; ſo that, the 
real right being Gdlolged. the ſum could remain  _ 
no longer heritable. In other caſes, therefore. 
where no ſuch. ſpeciality occurs, the creditorr, 
though he ſhould diſcover an intention to have 
his money, does not thereby alter the nature 
of the debt: Thus, though the obtaining of a*iher by 
_ decree, implies in it a demand of the debt by deere, [ 
the creditor, it does not make an heritable fam - © 
moveable, E 27. Feb. 1712, Scot; thus alſo, 
tho" a charge given upon letters of horning by 
TORY — * * 
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or eren z cteditor, is ide nrongeg n et his 
oy char- purpoſe to recover payment; yet by our lateſt 
2 deciſions, neither à charge 68 a bond made he- 
ritable by audication, 1 12 Nn 1728, Lid, 
vor on x bond ſecluding e 24. 
4 * os. Gray, has the effect to make the Jo 
„ able; lee Fat. bol. 2. 234. In the ſame 
_— Sd 63 manner, a bond not falling under the jus mari- 
R ti, continues, in the opinien of Mackenzie, b. t. 
„ 8 7. heritable, 10 as to exclude” the huſband, 
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* - A | "a charge given on it by the 
* i eite E xs, -Where lande are voluntarily ſold, either 
3 0% by aN al diſpoſition, or even by a minute 
5 1 be-, of ſale” the price, if it be not heritably ſecured, 
1 wr muſt, as 4 moveable” ſubject, go to the ſellers 
mloveable. e Necutorsf F. 21. Dec. 104, Chieſly. But, in 
M 4 — De JediciaF ſales for the behoof of creditors, the 
| Fr "Ueb continue heritably ſecured on the price, 
ein payment or conveyance to the purchaſer 
and therefore, in fo far as: they are not paid to 
ide ereditor himſelf, they mult” g to his heir. | 
Ree. rs Certain ſubjects partake; in different re- 
| partly” "ſpecs ſpects, of the nature both of heritable and 
— 80 party „ Hiovea ble.” "Peronal bonds are now moveable 
"moveable, Mr. of ſactefſion;" but heritable as to the 
ti and huſband and Wife. All bonds, whether 
© Heritable| Merely perfonal or even heritable, on which no 
” bonds be- ſeifin has followed, may be affected at the fait 
3 . lei, of creditors, either by adjudication, which is 2 
Aaiigence proper to heritage; or by arreſtment, 
ll N 5 Which is peculiar to 188 esblet, 1661, g. 51. 
We. nails b ſe- Bonds fechidifig executors; 'tho' they deſcend 
We 3 i rs to the creditor's heir, are payable by the debtor's 
n "executors; without relief againſt the heir; ence 
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It. 2 2 and moveable Right. 3 
the deſtination af the nnn And on the 


ſame ground, an obligation to employ a ſum due 

by a moveable bond. in favour of the heir of a 
marriage, is heritable as to the creditor, be- 

cauſe of the deſtinatian ; but it continues move: 

able as to the debtor, 2 5. July, 1662, Naſmth. | 
A bond. taken to 4 creditor, and failing him, Bonds | 

to a ſubſtitute, is, in the opinion of ſome with a fob- 
, lawyers, St. Ans. voce, © ſubſ{itutes,, in ſo 
moveable, that the creditor can bequeath it by 


teſtament ; and yet it deſcends nat: to eRecu- I 1 = 


tors, and the method of completing titles to 
it by the ſubſtitute, after the creditor's. death, RD 
is by ſervice as heir of proviſion, 793 is a | 
method of tranſmiſſion proper to heritage: 

But it is a rule more agreeable to the analo 

of our law, that nothing el BY. to * 


heir by ſervice, can be carried aff to his prejus, 
dice, Either by A deed on, dexthbed, 6 5 by, te 
ſtament. 3 


2 queſtions, whether a 2. right be bert What pes 
table or moveable, muſt he determined accords" jb ol 
; vg to the condition of the ſubject, at the ti maßen 2 
4 anceſtor'a death. If it was heritable ator movear. 


that period, it muſt belong to the heir; ib ble. 

— it muſt fall to the executor, with ?- 
out re 
| afected the ſub in the nen — o 
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a origin of ITritable e are e by the 8 
> feudal dal law, which owed its origin, or at = 
* its firſt improvements, to the Longobards; 


whoſe Kings upo upon having penetrated into Ith- 

ly, the better to preſerve their conqueſts, found 

11 their intereſt to make grants, to their prin- 

_* eipal commanders, of great part” of the con- 
quered provinces, to be again ſubdivided by 

- them among the lower officers, under the 
conditions of 3 and military ſervice. 

diner ae. 2. The feudal conſtitutions and uſages were 
| eren, firſt reduced into 9 about the year 1150, 
by two lawyers of Milan, under the title of 
Wok hear feudorum, and have been ſubjoin- 
ed to Juſtinian's Novels, in almoſt all the edi- 
tions of the body of the Roman law. None of 
the German Emperors appear to have expreſsly 
confirmed this collection by their authority ; 
but it is generally agreed, that it had their 
'- __ tacit approbation, and was conſidered as the 

| cuſtomary feudal law of all the countries ſub- 
ere not of ject to the empire. No other country has ever 
beer acknowledged theſe books for their law; but 
thoritr. each ſtate has formed to itſelf ſuch a ſyſtem of 
ö feudal rules, as beſt agreed with the genius 

| of its own conſtitution. In feudal queſtions, 


therefore, we are dba in the in plies, 


3 . | by 


\ . 


7 
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dy our own ſtatutes and cuſtoms; where theſe By what - 
fail us, we have regard to the practice of law feudal. 
neighbouring countries, if the genius of their — 5 
law appears to be the ſame with ours; and gecided. 
| ſhould the queſtion ſtill remain doubtful, we i 
may have recourſe to thoſe written books of 
the feus, as to the original plan on which all 
feudal ſyſtems have proceeded. ,. 
3. This military grant got the name, firſt of Definition 
RIS and afterwards of feudum; and was of feus, 
defined a gratuitous right to the property of 
lands, made under the conditions of fealty and 
military ſervice, to be performed to the grant- 
er, by the receiver; the radical right of the 
lands ſtill remaining in the granter. Under lands 
in this definition, are comprehended all rights 
or ſubjects ſo connected with land, that they - 
are deemed a part thereof; as houſes, mills, © 
fſhings; jur iſdictions, patronages, &c. Tho' Fensare 
feus in their original nature were gratuitous, Tn 
they ſoon became the ſubject of commerce, kb,  * 
1. Feud. t. 16.; ſervices of a civil or religious 
kind were frequently ſubſtituted in place of 
military, ib. 2. f. 2.$ 2.; and now of a long 
time, ſervices of every kind have been intirely 5 
diſpenſed with, in certain feudal tenures. He Superior 
who makes the grant is called the ſuperior, and 1 wy 
he who receives it the vaſſal, The ſubject of the 
grant is commonly called the feu; thoꝰ that word 
is at other times, in our law, uſed to ſignify one 
| Par ticular” tenure, 2. 4. 2. The intereſt re- 
tained by the ſuperior in the feu is ſtyled dmi- 
mum directum, or the ſuperiority ; and the inn 
tereſt acquired by the vaſſal, daminium utile, or 
the property. The word fee is promiſcuouſſjy 


applied to both, LOKI 


* * 


22 


* 


Ae 
Ty 
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4-\Allodial ; goods are oppoſed to feus ; by 
ak are underſtood, goods enjoyed by the 


owner, independent of a —— All move - 


reſerves to himſelf the ſuperiority. 


able goods are allodial; lands only are ſo, when 


they are given, without the condition of fealty 
or homage, In this ſenſe, all ſubjects, immove- 
able as well as moveable, were Allodial by the 
Roman law; but by the feudal ſyſtem, the ſo- 
Vereign, who i is the fountain of feudal rights, 
of all the 
lands, of Which he makes the grant; ſo that 


with us, no lands are allodial, — thoſe of 


e feu- 


right, and-thereby 
2 in himſelf, ſubordinate, to that which is 
in bis ſuperior ; and ſo in 4 


the King's own property, the ſuperiorities 
. e 18 reſerves in the property -lands 
biects, and manſes and. 3 the 
2 - of bich is compleated by the preſbyte- 
's deſignation, without any feudal grant. 
5. Every perſon who is in the right of an 
—— ſubject, provided he has the free 
he adminiftration of bis eſtate, and is not debar- 
red by ſtatute, or by the nature of his right. 
may diipoſe of it to another. Nay, a yallal, 
though he has only the deminium utile, can ſub- 
ſeu his property to a ſubvaſſal by a ſabaltern 
raiſe, a new doaminium qirec - 


tum. The va. 


ſal ho thus ſubfeus, is called the ſubvaſſal's | 


immediate ſuperior, and the vaſſal's ſu 


perior is 


the ſubvaſſal's mediate! ſuperior... Prot 


elled or 


 known:papiſts are debarred by 1695, 4 26- 
4 from 89 atniceusdrods jm GEE of 


receive 


* 


leo: £ 


z 
* I; 3 


n 101 r! 1 ; 
6. All perſons who are, not diſabled. by: Jak, 
may acquire and enjoy feudal. ri _ Perſons 
excommunicated were decken 2 8 of 


40 
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22 995 cheir own Hinds, and no chatter of re- 
lignation or of adjudication of lands holden of 

the crown, was allowed to be paſſed in their fa- 
Vvour, 1609, ©: 3. 4. ratified by 1661, c. 25.3 
but thele' diſabilities are taken off, 1690, c. 21. 
Papiſts cannot ae A land. eſtate Way .. 
voluntary deed, 1760,,t 3. Aliens, who owe Aliens 
allegiance to a foreign Prince, cannot hold 1 
feudalr [right without naturalization; and there- 
fore, where ſuch privilege was intended: to be 
given to favoured nations or perſons, ſtatutes 
of naturalization were neceſlary, either genes 
ral, 1558, e. 65. 66.— 1669, c. 7. or ſpecial; 
or at ſcaſt, letters of haturalization by the ſo. 
vereign, The act 1 594. c. 216. prohibiting 
all members of any court of juſtice to buy 
claims of heritable rights depending in court, 
does not _ ul the fale, though it ubjeqs OOTY 
buyer to eprivation, F. 20. Dec. 1 8 
Purges, 

179 Every heritable ſubject, capable of com⸗ What ab- 
merce, may be granted in feu. From this ge-Jeck may 
neral rule is excepted, 1. The annexed pro. be granted 


perty of the crown, which is not alienable PT” 
without a previous diſſolution in parliament, 
2, Tailzied lands, which are deren under con- l 


dition that they ſhall not be aliened. 3. ann 
eſtate in hereditate jatente cannot he effec- 1 
tually aliened by the heir-apparent of e. not 8 
sec) ; but ſuch alienation becomes effec- Fur fuper- 
tual upon his entry, the ſupervening right - 5 
accruing in that caſe to the purchaſer; Reben, 1 

is a rule, applicable to the alienation of all ſub- | 
jects not belonging to the vendor at the time 

of the fale. Leaſes of the rents or revenues 

of  boroughs-royal, whether proverding, 1 

5 a nds. 


4 4 1 
0 . & * 3 


426. Of the Gf, | Book it. 


lands, fiſhiogs, mills, Dc. for more than three 
VPears, are prohibited by 1 Wo FA 36; Al but as 
. there is no prohibition wit 15 leaſes 


br feus of the lands themſelves, Pele Rag be 


effectuall) grantec by. the magi ates, 1 
Janos 7.67 ſtatute, N Coll. N 75 8. RAN , 
Feudal, The feudal right, 'OT, AS, tr 15 Killed, in- 
charter. EW 18 conſtituted” y charter, nd d frifin, 
2. BI the charter, we une A and 809 wr 15 75 
which contains the gran t bf the feudal. 185 
to the vaſſal, whether” it! be executed in th e pro- 
wa | per form of a chlifter, 40T, of. A. Rr Hl 
_ Charters by ſubject-ſuperiors are granted, ei- 
Charter ther, 1. A me de ſuperiore. mes, when 0 are to 
«me, be holden, not of the granter | iſ el 5 
his ſuperior. This ſort 1 is called 4 public bold ; 
WH becauſe vaſſals were in ancient times Hub). 
; # received i in the PEI 6, Ertl before. 
45 . 95 res curiæ or co. vaſſals. e 
| ' where A, Nas Tout p args 
er. Theſe. were called ſometimes. | Baſe rights, 
from bas, lower ; and ſometimesprivate, e 
before the eſtabliſhment of our 1515 Eds, 1050 Ber 
. were eaſily concealed from third pa the. 
nature of all which will be more fu 1 3 909 
- original, Ed, fit. 7. An original charter! is that] by. which 
by pro- the fee is firſt granted: A charter "by progreſs. 
grels: is 2 renewed diſpoſition of that, fee; 3, £6 A, 
| charter by a ſuperior to the heir: "of his 2 Fn 
or by a vaſſal to a fin gular ſucceſſor, to WA, % 
den of the granter's 1 5 or a ch arter, of 
adjudication. All doubtful clauſes in charters. 


* 7 
4 


dy progreſs ought to be conſtrued agrecably | 
do the original grant; and all clauſes in the o- 
riginal charter are underſtood to be implied i in 
the charters by progreſs, if there be no exprels | 


71 n. 


— Cr. a $ 27:=299- 89. 


W. 55 7 heritable Rights, 129 
9. The firſt clauſe. in an original charten ts all- 
5 follows immediately after the name tuent 


and deſignation of the granter, is the narrative parts. 
or recital, which expreſſes the cauſes inductive 


of the grant. If the grant. be made for a va - Os : 


 luable conſideration, it is ſaid to be onerous; rative. 
if for love and favour, gratuitous, In the dif 


poſitive clauſe of a charter, the ſubjects made The ab. 


over are deſeribed either by ſpecial boundaries poſitive | 
or march-ſtones, (which. is called a bounding cla, 


charter), or by. ſuch other characters as way n 


ſufficiently diſtinguiſh them. In this clayſe is 
alſo expreſſed the order of. ſucceſſion, and U. 

| mitation of the fee, which were, by our more 124 
2 ſtyle, inſerted in the clauſe of tenendas, ' names 


p) 41 SI. 


A charter, regularly carries right to no ſubjeas , 3 
but what are contained i in this clauſe, tho? the 
ſhould be mentioned in ſome other clauſe f 
the charter. | 12 charters by progreſs, a clauſe A gau 
of novodamus is ſometimes thrown in, . eby of mw 
the ſuperior Fronts, of new. (de nov) certain . 

ſubjects. Jpecially mentioned. Such charters _ 
have the effect of an original grant, as to theſe a 
ſubj jects; and conſequently imply à releaſe to 
the affe. of all burdens affecting their proper - 
ty; prior to ſuch grant. They axe generally 


no more than renewed rights, of ſome ſubjec et- 0 
that had been formerly granted to the vaffal: e 


Vet every ſubject contained in the clauſe f 
novodamus, is — I to be conveyed to the 


vaſlal, tho 2 ag ag have been no antece 


dent title to his perſon, 29. Eh. 168% | 
Saat ig, J ny heritors- of Spey . 3 r 


10. The clauſe of tenenda, (from its firlt . 


: words, tenendaſ pr Pe terras). expreſſes the nend. 
een y which the lands afe to be 
e 0, 4 HO. 


* 


1 
* 


tb ef Cmſtituim Bock 1. 


- | holden and frequently contains a long and- un · 
neceſſary enumeration of the parts and perti- 
nents of the ſubject made over in the charter. 

The red- The clauſe of reddendo (from the words, 'red- 
, " dendo inde annuatim) ) peck the particular du- | 
ty or ſervice which the vaſſal is to pay or per- 
kya form to the ſuperior ; and hence; the duty it -· 
ſlelf, to Which the vaſſal is icon 2 N 
the name of the reudendo. 
cl air xt. Thel clauſe dfiwireandice'\ ) is 
Ferran: That by which the granter'obliges thmſelf, that 
dice, tte richt consveyed mall be effectual to che re- 
da ed _reiver, -'Warrandice' is either perſonal or real. 
Ne Perſonal warrundice Where the granter is only 
Gies is ci. Pound perſonally, is either, 1. Simple; that he 
| ther fim- half grant no deed in prejudice of the right; 
ple, und this ſort, which is ada ed to future deeds, 
or from is itnptied'even in donations.” Or, 2. Warran- 
fab aν dice from fact and dee, by which the granter 
, Warrants, that the right neither has been, nor 
wall de hurt by any fact of his. This is gene- 
dali granted, ie Fate are compounded 
For Teſs” than the ſums contained in them; and 
ſometimes the clauſe is ſo conceived as to reach 
alſa to the deeds of the granter's anceſtors or 
Authors, . whom be himſelf (derives his 
or abſo- right. Or 23. | Abſolate warrandice 'tontra'omnes 
"i late. mirtates,: (warrandice'at All hands, and againſt 
1 . all deadly), WY [the right is warranted a- 
BBVeinſt alf legal defects in it, Which may carry it 
Bf fon the receiver, eicher Wholly or in part. 
Where a ſale of lands proceeds upon an one - 
rous cauſe; the granter is liable in abſolute war. 
- Implied | randice, tho' no warrandice be expreſſed but 
— 17 e wo! nk ge PIER: 'no bagher 
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warrandice than from fact and deed is implied, | 


as he has the whole benefit ariſing from its im- . 574 


} _— Nay, 


= cr 
5 KA 


2 1 9 7 , 4 N 
0 ö '6 * | . : 
1 , 


E 4. March 1707, Riddel; which is alſo the 
doaru ef che Lomas haw/4 4. ds bered, wel, ads: 
vnd. B et TH ; 

12. r ks to "Ra 
which may aſſett the ſubject after the grant 7 — g 
whether they ſhall ariſe from misfortune, e. g 
inundation, or from ſtatute: For the receiver, S . 


provement after that period, muſt run all the 2 
hazards af its deterioration, ra, Ju 1669, - 
his. d e holds, where the 
ſupervening burden is impoſed under the au- 
thority of a: public law prior to the grant; un- 
leis the re,er, who is preſumed to know tge 
burden which by law may be impoſed on the 
ſubſect, has taken care to ſecure himſelf „ 
it. by expreſs warrandice, 1. July 1676, . Au- 
-chintoul;/ ſee Harc. 963. Gratuitous grants 8 
by the Crown, imply no warrandice; and tho grants by 
©. warrandice ſhould be expreſſed, the clauſe is the crown 
in from a preſumption, that it has crept iapl 
in by the negligence of the Crown s Officers. . 
But here the Crown makes a grant, not jure 
carenm, hut for an adequate price, the ſovereigg 
is in the ſame caſe with his ſubjects, and liable 


0 the fame degree of warrandice with them, 


acc g tothe nature of the right Abſv- RTP 
laute warrandice in the alſignation of- a debt, warran- 
imports only that the debt is really due, and dies in the 
tee from all legal exceptions, but not that then. 
dehtor is ſolvent; and this holds, tho! the ſums gebe. 
E in the debt ſhould be . e 3 
e mags * 12. 2671, 
1 1 5 ene 5 
r 0 WK tek he? 13 * 
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evxicted. 9 47 Tacit, vhich is conſtituted 
2 by the Ethan 


changed are carried 


* ; 5 | ; 
—_ 1 5 Ty 
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13 Abſolute warrandice, in. caſe of evic- 
F affords an action to the grantee, againſt 
the granter, for making up to him all that he 
ſhall b: have ſuffered through the defect of the 


right; and not ſimply for his indemnification, 


: * 


3 We, the granter's repayment \ of the price to him. 


. This obtains, not only in irredeemable, but in 
redeemable grants; for in both, the warrandice 
ſtrikes againſt all defects i in the right itſelf; yet 
a8 warrandice i is penal, and conſequently ſtricti 
_ Juris, it is not eaſily preſumed, nor is it incur- 
* from every light ſervitude that may affect 
the ſubject, 2 1. June 1672, Sandilands. Regu- 
| larly. the grantee, when the eviction is threa- 
- "tened,.,ought to intimate his diſtreſs to the 
nter, that he may defend the right granted 
+» himſelf; but, tho ſuch intimation ſhould 
wht be made, the does not loſe his right 
of recourſe, unleſs it ſhall appear, that-in the 
. proceſs of eviction de has omitted a relevant 
defence, or ſubjected himſelf to an incompetent 
= of proof, 23. June e eee 
een 1 2245 "4 
14. Real. Warrandice is — 4. Oh Papeels, 
randice, , mambo in ſecurity of the lands / principally 
: conveyed; other lands, called warrandice- lands, 
are alſo made over, to which the receiver may 
haye recourſe, in caſe the principal lands de 
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or excambion of one piece 
another; for, it the lands ex- 
off from either of the 
Parties, the law itſelf, without any paction, 
Cs that r eee 5 5 
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_ own firſt lands, which he had given in exchange 
for the lands evicted, even tho” a third per- 
ſon ſhould have acquired a real right in them 
prior to the eviction, 2 5. Nev,” 1623, E. Melroſs 
contra Rer , But chis holds only, where the 
grant, by which the lands are exchanged, is 

expreſsly ſaid to be an excambion. . 
15. The charter concludes with a precept precept of 
of ſeiſin, Which is the command of the ſupe - ſeiſin. 
rior granter of the* right to his bailie, for gi» | 
ving ſeiſin or poſſeſſion to the vaſſal, or his 
attorney, by delivering to him the proper ſym- 

bols. Poſſeſſion was, in the infancy of feus, 
given by the ſuperior himſelf to the vaſſal, im- | 

mediately upon granting the charter, in pre- 
ſence of 3 curit (the name given to the 
co· vaffals, ho Were equal to one another in the 
ſuperiors court); and this was ſtyled the pro- proper in- 
per iuveſtiture, by which the vaſſal's right was veſtiture, 
compleated unico tontextu.” Precepts or letters 

of ſeiſm, when they were firſt introduced, 

were made out in writings ſeparate from the 

charter; but now all precepts, on charters flow- precepts. 
ing from the crown, muſt be ingroſſed in the muſt now 
charter or diſpoſition, by act 1672, c. 7. which be engroſ- 


by cuſtom was ſoon extended to the caſe of all ſed in be 


precepts without diſtinction. Any perſon, ter. 

. whoſe name may be inſerted in the blank, left 
in the precept for that purpoſe, can execue 

the precept as bailie; and whoever has the pre-. 

cept of ſeiſin in his hands, is preſumed to have 

a power of attorney from the vaſſal, for re - 


ceiving poſſeſſion in his name. 
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oer * * it ſometimes gets . 
of infeftment, tho' that word, in its proper 
ſenſe, fignifies the whole feudal right, Cr. 187, 
at firſt not & 18. For a long time, the appending of the 
uſed, qe ſeal to the ſuperior's charter or precept, 
238. § 2. and 'fometimes his ſeparate de- 
TIES that he had: given ſeiſin, compleated 
the vaſſal's right, without the atteſtation of a 
now an notary: But afterwards, a notorial inſtrument 
efſential came to be confidered as a neceſſary ſolemnity, 
— ſuppliable, either by à proof of natural 
EN poſſeſſion, or even of the f Dental fact, that the 
vaſlal was duly entered to > the Pofleſion, by 
LEE: the ſuperiors bailie off ang 
symbols 7. 1 he ſymbols, by which the deli ery of 
vſed in poſſeſſion is ex preſſed, are, for lands, earth 
ſeifins. and ſtone; for rights of annualrent payable 
ſorth of land, it is alſo eanth and ſtone, with 
2 the addition of a penny money; for parſonage- 
* _ _teinds, a ſheaf of corn; for © dend Bene, the 
book of the court: for patronages, à pſalm- 
book, and the keys of the church; for fiſhings, 
net and coble; for mills, clap and ha 
Ihe ſeiſin muſt be taken upon the und of 
the lands, except where there ig a diſ- 
bPenfftion, as in the ſeiſins of Neva Scatia, Se. 
2. 3. 18. Seiſins given, not by the bailie in 
Seifin pro: Virtue. of a precept, 9 pros manibus of the 
Put ma. granter, are generally uſed in 1 granted 
1 to. Wives, children, or other conj 
When fuch ſeiſin is neither — by the 
Franter, nor ſupported by a ſeparate- yan. 
Trom him, it is null, being the bare aſſertion vof 
— 1 notary, P. Ful. 2 6. ; 
16. A ſhort abbreviate of all cane — - 


dos ef | ther flowing from the crown, 1540, c. 79. or 
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1 Tit. 3. 3 / heritable Regbts. 1 135 | 


from a ſubject, 1555, C. 46. ©. was directed 
to be entered into a record of exchequer, for 
the benefit of all having intereſt; but a more 
certain 133 was made in the reign, of _ 
James VI. for the ſecurity of purchaſers and cre- * 
4 by an unprinted ſtatute paſſed at Fal. 
land, 31. July, and recorded in the books of 
ſederunt, 3. Nev. 1599; and by another, made 
the year thereafler, mentioned in the index © 
of the unprinted Acts, 1600, No. 34. whereby required 
the full tenor of ſeiſins, &c. was to be regi- by ſtatute; 
ſtred in the ſecretary's regiſter, within forty, . 
days after + St under the certification of 
nullity. Theſe ſtatutes were but little obſer · 
ved, Act S. 6. Fan. 160; wherefore, a third apt 
was made 1617, c. 16. directing all ſeiſins, and 
other real rights therein mentioned, to be re- | 
within Arte dern after their date, either 
in the general regiſter of ſeiſins at Edinburgh, 
or in the regiſter of the particular ſhire ap- 
pointed by the act; which, it muſt be obſer- | 
_ ved, is not in every caſe, the Aire within which Fe 8 : 
the lands lie 1 
19. This 20 does not, as the two former, 1 | 
render unregiſtred ſeiſins null; they are in- 
deed de | ineffectual a inſt third parties, 
but they. are are valid the granters and 
their heirs. From this ſtatute were excepted except 4 
4 of 5 tenements, probably from *** nr 
exactneſs, with which the men 8 * 
Ae who alone could be notaries N 
thereto,' 1567, c. 27. boaked them in their 
protocolls or regiſters, which lie open to all 
the lieges; but as this exactneſs ſometimes That ex · 
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| a different 
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rter of union; in Which caſe, if the 
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Tits 3. of britabe Rights.) "was 


neceſſity of nge ſeiſins, in lands holden by 
different tenures, or the 19 8 of which flow 
from different ſupexiars, theſe being ancapable 
of natural 1 81 * 1c 4 ſoyereign, unites 
lands, he See at Fe 0 clauſe of union, de- 
clares Ry {ymbol-o th and. ſtone to be ſut- 
ficient, tor expreſling the delivery, not only of 
the. ae 1 — of al * £ 15 
nights or ſubjeds conveyed; by tl 

them be ever ſo rent in then 
fihings, mills, patranages, G. rd Bd 
23, The privilege. 


y carries a ou 2 


99 8 than union does, and canſe quently 1 in- implies>. 


a0 k union in it, as the lefler degre. r 
2 by eee © given, nor 

ated, ule Pers crown, K. 2. 3. 453" 
but the quality of, Ir 
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be whole. u- 
| 585 remains 


; 10 


ded. e for * MEH 
EE eb -5 righ 
| yy we 4 
23. 


| nd x 
right EV er 
r. the, 1 1.2200. 
moo? aith 25 ont its Ware 
N P 


charter. Re fon Junge by t 
- Ki | 
ce againf 8 e oF 


TFT 


d. b al leber ne one wry 8 Tha 


. 


al gt de | _ 
5 _ ; +” * iS] 
a | 4 8 "7 wet 


| 71 5 0 | 


> 


135 o the cih tec. Book: l. | 
ES, even — the charters on which they pro- 
' deed ſhould be prior to his; and ſtill more, 
againſt all qualities burdening his author's right, 
5 in latent Ae n rendered or 
back bonds, «which haye not, been rendered li- 
| "oe a8 NT Neil N N 
All real 24. No quality which is deſigned as a lien 
dur ens or real burden on a feudal right, can be effec- 


inferted in al again fingular ſucceſlors/- if it be = 
fully expre 


the ive ferted in the/inveſtiture. i farmer pr 
ee, the burden muſt. have 
Ak in the ſeiſin, whic 877 ade ublic. by the 
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ei ee ects are chiefly diſtin e 
their di ent manners of holding, 8 $f 10 


1 9 00 ward,” blauch, feu, or bac 

. Which is now aboliſhed I Wards 
SA WAS that which was gate e, 

15 2 rr IS proper reddendo was,” 

140 ER" won?) by" which 
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blender jim Hi 118.5 occaſions re uired it. 

A 1155 hts were orig inally' held b 
BF thi olding n hab ro __ 
; [enc 79s had e ſome ſum 127 


p Po tp or yearly duty, the holdi was 
= rard, if inch rm Big 125 not 
e expreſſedt. n 08 
eu-holdi ap that, whereby the vaſſa jg Fen-bad: 
= 5 to the ſuperior a yearly rent in ins- | 
or grain, and [oottiies alſo; in fer vi: 
. o farm, as plowing, reaping] cars. 
vr, the fu ;erior's uſe, r. nomine © 8 
. L 35 84 ron reſemblance to the Ro- — 
ee, in t e nature of the rig e W .. 
ly'd ey payable by the vaffal, the pe Fake * 
f 0 t punktua! payment, and op 
1985 Bt 1 1 pou vallals by their 
120 Fo, es 3 Vita the ſuperi- 
18 W aules A den alicnands 
22 forefaid ſtatute for 
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Rlanch⸗- 2 ot! Fr Y 
| f 2% 3. :Blanch-holding, (not unlike the Jeudum 
holding.  fancam of che Lombard) is that, whereby the 
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to have been a tenure known i 
far back as Ager burgorum, c 100-0 „kf 


* 


8 vaſſal is to pay to the ſuperior an eluſory year. 
"£301? 7. * ly, duty, as a penny money, a roſe, a pait of 

„it ſpurs, Sc. merely in acknowled ent of 
When the ſuperiority. nomine albe firma. I His duty. 
blanch- Where it is a thing of year growth, it it be 


duties can 


de eradded Ode manded Within the, ven, rannnt be 
after the ESatied;thereafter; and where the wards, if 


ear. SFPlatur { tantum, are ſubjoined to the neddends, 
they imply a releaſe to the vaſſal, Whatever 
tze quality of the duty may beg if it ia not alk» - 
end Within the year. Ihe Lords of echequar 
were, by 1606, c. 14. prohibited to exact mo- 

. fy as the value of ſuch blanch - duties as are 
Other ſubjects, as a pair of gloves, a ſtong of 

x, By our preſent practice, ſuch duties are 
Jom times converted in the invęſlitures them- 
lelyes, to a certain ſum in :maney; but even 
Where they are not. their values continue to be 
By ge- .exatted by the crown. 4 "7 4. N IU) 10 . 
bolding-. 4. Burgage holding is that, by which bo- 
ergugberdyal hold of the ſovereign the lands 
Which are contained in theircharters of erection. 
This, in the opinion of Craig, 8 1. f ge. does 
not conſtitute a ſeparate tenure, but is a ſpecies 
of ward- holding; with this ſpeciality, that the 
- Vallal is not a private perſon, but 12 muni- 
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e cb eg ed warding, which 
is the uſuabſevvice contained in the 3 
fuch charters, might be properly enoug 
ſome centuries ago, to have been of t Nane 
tary kind. As the royal borough is the King's me 
vaſſal; all burgage-holders hold immediately [09S ” | 
of the crown: The” mayiſtrates' therefore; when „aal. 
they: receive the reſignations of the particular 
burgeſſes, and give ſeiſin to them; act, not as 
but ag the King's baikies ſpecialty au. 
thoriſed thereto by: T5894 00200 C01 eee 
5 Feudal ſubjects, ech to churches, Mortiica- 
inonaſterits, or other ſocieties for religious or tion. 
charitable! uſes, are ſaid to be mortified, or 
granted 4d manum mortuam; either becauſe all 
caſualties muſt neceſſurily be loſt to the ſuperi- 
or, Where: the waſſat is a corporation, whienk 
neven dies] or becauſe the property of -theſs 
1 is granted to a dead hand, which can 
* nov wransfer* it to another. In lands morti- 
to the church, whether 
tec to Prekates for the behoof of the 
reh, or u olec noſpnam; the only fer- 
Ae ee by the vaflal were prayers, and 
tmging of muaſſes for the ſouls of the deceaſed, 
| which approaches nearertoblanch- holding thaw 
2 — ans aro owner of ſuch grants Raving 
been, upon the reformation, — e 
fidbug//the lands mortiſied were annexed! t: 
the crown: But mörtificetions to univerſities z, 
hofpitaſsp&74 were not affected by thut annex- 
ation ;-and:tands'may; at this day, be mortified 
A toany-lawfub pubpoſe, r Ee Om blaneh or by 


 #bhoiding, HIS 1 n „ e 
eff 521 40008 5; rns ec 359 Air 5. 
aſs EFFECT 05097 gre ure AAP. OD, 
+017 554; * rech Anand Alis KK 1 | 


— 
2 


tn I —— 
DIO DAE Sena 


3. fs * * * A 
* — N * 
* * — * DR. 2 IRS © ” 
: = = _ 2 
S re FLAY 8 2 2 — 2 iS I =” RE NIC * W— - a — — — 4 — — > 
EXE FS 4 CEE 2 RSX r . 2 2 COPE EE DICED —— — — I 227 ͤ K 
pr - dre v \ 08 2 2 . > 2. . 2 
22 — * by SI) 3 . — —— —— 
7 J K* N . —— — pe . 2 8 = — — — ——_—” 
8 has ** a ns 2 2 — — — 22 =; We — 2 — 


2 
ü —— 


r — — 
# s 


ar. 


A — . © —.— Bet 
* . Sena an. 
Copa eres 


ſuperiori- 


— = 
— —— — — — pus 1 3 
5 — = — F 7 
8 
* 
. 


A16104m93 which the 18 charge d,. if they are annual 48 
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HE right of the ſuperior continues un- 

impaired. notwithſtanding the feudal 

grant, unleſs in ſo far as the donunium utile or 

property is conveyed to his vaſſal: His infeft- 

ment in the lands ſubſiſts, and his heir is in- 

titled to be veſted; not in the ſuperiority only. 

but in the lands themſelves, of which his and 

ceſtor had made over the property. Mende 5 

he can fut all real actions, —— 

againſt every perſon, other than the vaſſal, or 

thoſe deriving right from him nn Nov. 

1624. L. Lag. The ſuperiority carries 

TA _ vikhr to the fervices, and annual duties, don- 

tuned in the reddendo'of the vaſffal's charter?) 
e The duty payable by the vaſſal is 4 debitin 

de is debj- umd; i. e. it is recoverable, not only by 

tum ſundi perſonal action againſt himſelf,' but 6736 Na 

61518 h' againſt the lands. The ſervices with 


Fited 
rights of 


ty. 


ploughing, cutting — corns or hay, & c. muſt 
berexatted within the year, 30. Jan. 1624. L. 
6 The ſervices of perſonal attendance; 
ſervices a- hy hoſting, hunting. watching, -and'wardingg 
due by vaflals, are "abohſhed,” I. C I. Sr.. 
gg.; and in lieu thereof, the ſuperier is ine 
titled to a certain annual payment, to be fiued 
by the court of Seſſion;/ ff the parties chem 
- . __ #elves cannot ſettle iti 999 
Caſnal . Beſides the conſtant fixed rights of ſup6: 
_—— of riority, chere are others, which: 'becauſe/they 
ao ; depend upon — 
| "1 ſvalities, 
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71 
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| him in conſe = bag of 1469, c. 37. the ward 


Tits. Of the Cafualitie due, lc. 143 


ſualities. The caſualities proper to à ward- 
F holding, while that tenure ſubſiſted, were ward, 


E tion, and marriage. The caſualty. ef . 


is that, whereby the ſuperior was inti 


to ts 2h full rent of the ward d lands, after the 
vaſlaPs death, during the heir's minority; be- 
cauſe the heir, in that period, was ingap 
of performing military ſervice. This eaſuaß- 
ty was not known in the feudal law, Which 


lowed the minor to ſerve by a ſubſtitute, 1b 2. 


feud. t. 26. $4. verſe fi minaris & S. 3 but it was 


received by us as early as the reign of Malin 


Mactennet h And at firit, it comprehended the 


office of tutor of law to the heir, the remains 
: 55 which continued till the reign of James 1 


Gr. 394. 8 13.—Slene, voce Farda. ria. 


5 The right ariſing to the ſuperior from 
this-cafualicy could not; be hurt by any debt 
or deed of the vaſſal, not conſented to by the 


ſuperior. But, 1. If the ſuperior was charged. 
by an adjudging creditor ot his vaſſal to enter j. 


falling thereafter, by the death of the va 


and the minority of the heir, was burdenec = : 
* 


with the adjudger's debt. 2. By 1457 e. 5 U 


de d. Fd holding of the crown; were 
allowed to ſubſet their lands in'feu-holding 
_ and the fevers were ſecured againſt the ward 


gon 


9 
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Cauality | 


of their immediate. ſuperiors, on paymentt te 


cron of the yearly feu · duty contained in their 
charters, While the ward continued. 1 

ower of ſubfeuing Was 

| 2. ſubje&-ſupetiors® 

But theſe were rohibited to ſabfeu without 


colcoug bl t is act, the 
aſſumed by ph v 
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Taxed 
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How How war debita fundi. Ward regularly exp 


re the houſes, incloſures, c. in good 
- condition * — the heir's. minority, and with 
an alimony to the heir, if he had no ſeparate 
means of ebene, 1491 C. 25.—1535, c. 15. 
It was alſo affected with the terce due to 
the vaſſal's widow, and wholly excluded 


b 
the courteſy belonging to the ſurviving ut 


band of the laſt female vailal ; for theſe | being - 
the proviſions of law,. were. effeftual without 
the ſuperior's conſent. It was ſometimes re- 


fricted by the inveſtiture, to a. certain ſum. to 
be paid — by the minor - heir, in place of 


the full rents: This was called #axed ward, and 
the other femple ward; the taxed duties were 
d at the 
expired. heir's age af twenty one years, if a male; in 
females, it Iaſted only till fourteen, Thich was 
the age at which women were marriageable by 


our cid law ; R. M. J. 2. c. 48. § 1. — lens, 


hs wy "** JE Varda. 


— 


; but, a total forfeiture of the ward-lands, 2 7 
ſal, of mre than che 


In the caſe of co-heireſſes, the 
ward e at the dete age of four - 
teen; tor eixs-portioners; are proprietors. Brg. - 
in i and ſo each of them is vaſſal er 


„ of the ward lands 


Recognition was not Amply 3 2 calyality, 


to the ſuperior. from the 1 5 by th 
cof to 9 


er, without the 77 08 8 
eudal cuſtoms, it * wg the Part; 


ad Was. * . * . of 


which r 


originally 9 tmp that the 07 8 B 
not, by the vaſſa 
loſe 10 benefit: of bis 


33 too 


but in no 20 other, holding, 'v 7a 


* 


ecognoſced. lib. 2: feud. f. 38, 


Ps. alienation, of 


oh. 1 
K place in Ne dT St ang 


8 V 


WT clauſein the charter. Legal alienations Weed in 
y adjudication, drew no forfeiture after them; _ 4 by 
but All voluntary, deede, whereby the lands tary alle. 
_ were either fold or burdened; did iufer it, AS nations, 
wadſets,or rights of annualrent; but not rights 3 
of, warrandice, becauſe theſe are no — 
ns of alienation. A right of an read: 
tho? granted over the whole ward-lands, infer>! | 
red no recognition, if the ſum thereby fecured! 
did, not, exceed the half of their value; nor an 
improper Wadſet, when the back-tack dutyy ar 
was not 17175 the half. of the yearly rents, 7 . 
1 . HE: was no IR 0 


6. An, tion for, de e 

haye, Frag might have been brought, even kal | 

& Sfp. Hors on deeds of alienation grant - 2 3 
$ anceſtor, 1. 7. 25. But a vaffa k 7 

hoſe lands, were ſubject to a right of re- | 

de nl in, favour! of another, Beuge he 


t, by. alienation, forfeit: the intereſt which 
imſelf had in the ſubject, could not hurt 
as reverſer's right; Nor could deeds: granted 
by a Pu inhibited, poſterior to the Alibi ee 
1050 wrt the right of the creditor-inhibitee: ; 
6.1 5. All were. deemed: ſtrangers to to a ſtran 
| the ena, but thoſe, who were alu ie 
i. 1 th vole Who, if they had furvived him, 
e ily have ſucceeded to him, though > 
there ad been no diſpoſition: Recognitioocrkn nn 
was therefore. incurred by the vaſlals alien 
tion to his brother, thaug þ he was at that time 
next in ſucceſſion, becauſe the vailal might 
have afterwards had heirs of his own body, 7 x; 
* dar — * and by a wifen "£58 
| . | "REI 
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__ alienation, to 
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. 3 
, & Ks &; 


without the ſuperior's coalirmation;, for, if 


red a- cu 


. „ ohn 1 ; *2& © 1 J. 1414 
£49; 7 qalcnation; and conſequently hindered; them 
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on, to her, 
7. A purchaſer, buying from a, ward: vaſſal 
the ſmalleſt part of his lands, was not ſecure 


the vaſſal ſhould have afterwards ſold what with 
the firſt, purchaſe exceeded the half, both the 
firſt and.laft alienations, and all likewiſe, that 
remained unfold, recognoiced to the ſuperior, 
The ſuperior's confirmation of an infeftment, 
after diſponing the major part, though it ſe- 
cured the right confirmed againſt the effect of 
the prior alienations, might be brought in 

1puto with ſubſequent ones, ſo as to. make 

fe rol of the ward lands recognoſceFP. Fulc. 
53 But a charter of .zovgdamus to the vaſ- 
ſal, implied a confirmation of all prior deeds of 


made 
£100, 


from being conjoined with, alienations 
after the novedamus, ſo as to infer recog 
7.7... OS 1. 
98. Marriage, or  maritagium, was, that ca- 
ſuality, by Which the ward-ſuperior. was inti- 


» = 


tled o receive from the heir. of his former 
vallal, after the age of puberty, à certain ſum 
Single and AS, the value 8 (avail) ot his tocher : In ſome 
© _Ccouhle - Cafes, the fingle avail was due; in others, the 
avail. double, Ibis cafuality is ng where mention- 
cg in the feudal cuſtoms ; but we have, recci- 
vech it, as far pack as the bopks of the Majeſty, 

. 2. c, 48.; It obtained only in ward: holdings, 
unleſs Where there was a, ipecial clauſe: ip.the 
charter e it. In ſome charters, moſt 
ole, where, the Ward ayas 

age Was allo taxed 


. commonly in th 
_ taxed, the caſuality of: marriag 
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9. This caſuality took its s riſe, chiefly from single a- 
the right that the ſuperior was underſtood to vail, when 
have over the perſon, as well as eſtate of the due: 


being of the fame nature with the dad. 
duties. een e 


minor- heir, 2. Att. c. 93. § 2:: Ancientiy there- 
fore it affected only ber ere who after 
puberty refuſed to marry upon the ſuperior's 
requiſition; but afterwards, the ſingle avail be- 
came due, tho the heir had been major at the 


death of his anceſtor; and he himſelf had died, 
neither married nor required by the * ſuperi or” - 


to marry, 3. Jan. 1677, Campbell. In the 
caſe” of heir-pottioners,” only one marriage 


was duk, becauſe heirs-portioners enjoy the 


eltate pro ihdiviſo, as if they were but one per- 


ſon; tho? the contrary practice obtained in Sir 
Th. Hope's time, Min. Pr. 47. 48. Marriage 
could not poſſibly fall, where the heir Was 
married before thè anceſtor's death, nor where 


he had died before puberty. The 1 5 


expreſs conſent to the heir's marriage, w 
ſidered as a renuncintion of the caſuality, y 


THI 
| 1 in eſtimating the a call of marria E, the how | ret, 


preciſe ſum got in tocher was not confidered, 


but what the heir might from his fortune rea- 
ſonably expect? Ihe court of Seſſion, ang 
1674, fixed the modification of the ſingle a- 


ail to three years free rent of the vaſlal's e- 
ſtate," Dirl. zo afterwards, they brought it 
down to two” 
The dbuble av 


the woman offered, but married with another, 


OT" c. 91. 7 2. and c. 9 93. A che he 


ars, F. 7. Nov, 19501, Baird. 

was due, where the ſuperior Double a - 
- ow offered a wife to the heir, who was in 5 , when 
all reſpects his equal, the heir not only refuſed doe: 
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eldeſt. fountain of feudal rights, was 


2 Ward-ſees . 58. 
liſned, 
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how efti- ble avail was eftimated at two Ag le avails; 
mated. but it is generally thought, that if the quan- 
tum of it had been brought into diſpute in 
| later times, it would have been reduced to 
. three years free rent of the eſtate belonging to 
the vaſſal. And in the eſtimation of either of 
the avails, not the ward lands only, but all the 
other free eſtate of the vaſſal was brought in 
computo, both heritable and moveable, 19. Fune 
. 1630. Somervel, as it ſtood at the period when 
the heir fixſt became marriageable. 
Marriage x3, Where a vaſſal held different ward- 85 | 
_ we of different ſaperiors, the marriage was due 
the eldeſt only to one ſuperior, becauſe the heir could 
ſuperior. be married but once. In ſuch cafe, the ſupe- 
rior, from whom the vaſſaPs anceſtors in blood 
had got the firſt feudal t, was intitled to 
the caſuality, as eldeſt ſuperior. &. Ate. c. 94. 
ſince he ought not to be cut out of his right, by 
the vaſſal's afterwards acquiring lands 
from another; but the ſovereign, who is the 
conſider- 
ed as the eldeſt ſuperior, tho? the grant by the 
crown to the anceſtor of the vaſſal — mar- 
riage falls ſhould have been poſterior to the 
5 rights of the vaſſaPs other ward · holdi It 
was enacted in favour of the crown - vaſſals, who 
ſhould get their holdings changed from ward 
to feu or blanch, that they ſhould be exempt- 
ed from the marriage that might be claimed 
from them by other f in the ſame man- 
ner as if the lands, whoſcholding was changed. 
bad ow nin ned to be holden: een 
40 olga: ie vo Angie 0» 
12. By the late ſtatute, 20. Cen. II. for a- 
ae tenure _—_ :the 
| inte 


always the 


vom abo - 


whether bolitbing ward-holdi 
holding oſ lands, holden — 


the crown, 


Wo 
_ 


Oh S AS 


— 
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into blanch, for payment of one penny Scots 
yearly, ſi petatur tantum; and a eetning of 

thoſe holden of ſubjects, into feu, for paymentor of a 
of ſuch yearly feu- duty in money, victual, or ſubhec, 
cattle, in place of all ſervices, as ſhall be fixed 


by the court of Seſſion. The following rules 


have accordingly been ſettled, by At S. 8. Feb. 
1749. In lands that are held ſimple ward of a2 
ſubje&, one per cent. of the rent 1s to be paid, 

as a yearly feu-duty on account of the marriage, 

and one per cent. as the value of the other ca- 


ſualities conſequent upon ward-holding. Where 
the vaſſal holds other lands ward of the King. 
he is not liable in any feu-duty-on account of 


the marriage: In lands holden taxed ward of a 
ſubject, two per cent. of the ſum taxed by the 
charters is to be paid yearly, as the value of 
all the caſualities, whether the vaſſal holds other 


lands ward of his Majeſty or not. A doubt ha- 


ving ariſen, whether the principality- lands were 


included in this ſtatute, and in what manner 


4 


the vaſſals holding of the Prince were to be re- or of the od” 
. Ceived; an act paſſed, 2 5. Geo. II. c. 20. giving to Prince. 


the King the ſame powers that had been for- 
merly exerciſed, by the Kings of Scotland, over 
the lands of the principality, when there was 


nd Prince; in conſequence of which, his Ma- 

jeſty, by a warrant under the privy-ſeal, Jan. 

L wm e his pleaſure, that all lands, for- 
m 


y holden ward of the Prince, ſhould, for 
e ; 


the future, be holden blanc. „ 
13. The only caſuality, or rather forfeiture, Irritancy - - 
proper to feu - holdings, is the loſs or tinſel of of feus l 
the feu- right, by the neglect of payment of 
the feu- duty for two full years. The act which ,,,,, 
eſtabliſhes this irritancy, 1597, c. 246. des . 
clares that all feuers ſo failing in * e 


non ſolu- 


um cane” 


— 5 $ the Coates due Booktt, 


loſe cheir Pe in the ſame manner as if there 

| had been an- irritant clauſe in the right: Yet 
ſubſequent practice has made a diſtinction; 

. Lede there is no conventional irritancy, the 

| vaſſal is allowed to purge the legal irritancy 
./ at the bar, that is, he may prevent the forfei- 
teure, by making payment before ſentence ; but 
where the legal irritancy is fortified by a con- 
ventional, he is not allowed to purge, unleſs 
where he can give a good reaſon for the delay 
of pa t, 13. Feb. 1666, IL. Wedderburn, or 
where the irritant clauſe. has been doubtfully 
expreſſed, 18. Feb. 1680; E. Mar. e 47 
14. The caſualities common to all holdings 
ware non entry, relief, liferent-eſcheat, diſcla- 
| Non-en- tion and purpreſture. Non- entry is that ca- 


1 ity. which ariſes to the ſuperior out of the 
e. ++ ents of che fendab fabjekt, through the heir's 


the inveſtiture was neceſſarily to be renewed, 
upon every change, either of the ſuperior or 
+ vallal, fb. 2. feud. f. 24. pr.; but our cuſtoms 

. require-no renovation upon the death of the 
ſuperior. X This caſuality was introduced, 
ttat the ſuperior, while he was without à vaſ- 

ſal, might be enabled to provide himſelf of a 

2 proper perſon to ſerve him; the heir there- 
ceaſes up- fore, as ſoon as entering he becomes ca- 
. pable of ſerving his ſuperior, returns by our 

+ a cuſtoms to the full 1 of his feu; 
1 though by the feudal uſages, ibid. if he neg. 
28 © Jed to renew. the inveſtiture for Tor” | "and 
yy day, he loſt his right for ever. 
*.. © 15." The ſuperior is intitled to this 4 oy 
not only where the heir has not obtained 

. * infeft, . where a: retour is 8 


Ke. 
2 


neglecting to renew the inveſtiture, / after his 
. anceſtor's death. By the written feudal law, 


1 to the Buperive, E721 


fide upon nullitics 29. Feb. 1628, E. Min 
dale; for a null retour is equal to none. The 
heir, from the death of the anceſtor, till he What 
be cited by the ſuperior in a proceſs of general aο 
declarator of non-entry, loſes only the retour- que before 
5 ed duties of his lands; and he forfeits theſe, citation. 
though his delay ſhould not argue any con- 
tempt of the ſuperior, becauſe the caſuality is 
conſidered to fall, as a condition implied in 
the feudal right, and not as a penalty of tranſ- 
eſſion: But, where the delay proceeds not 
trom the heir, but from the ſuperior, nothing 
is forfeited, not even the retoured dn 
1477 c. 58.—29. June 1745, Chaln er.. 
16. For underſtanding the nature of retour- Retoured 
adj duties, it muſt be known, that there was duties. 
anciently a general valuation of all the lands 
in Scotland, deſigned both for regulating the 
proportion of public ſubſidies, and for aſcer- e 
taining the quantity of non entry and relief „ 
duties payable to the ſuperior; which appears 
by : a contract betwixt K. R. Bruce ce and his ſub- 
jects, anno 1327, preſerved in the Advocates li- 
brary, to have been ſettled at leaſt/ as far back 
as the reign of Alexander III. Thi 
became in the courſe of time, by the improve- 
ment of agriculture, and perhaps alſo by the 
heightning of the nominal value of our mo- 
ney, from the reign of Robert I. downwards _ 
to that of James III. much too low a ſtandard 
for the ſuperior's caſualities: Wherefore, in - 
all, ſerviges of heirs, the inqueſt came at laſt Ak 
toi take proof.likewiſe of the preſent, value. =: 
the lands contained in the brief, (quantum 
 palent).[ in; order to ſix theſe caſualities. — 
firſt, was called the old, and the ocher the new — 
17 + Thopghiboth. extagts ver ß = 


13 


3 
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by 1474. c. . 56. to be ſpecified in al retours ; 

made to the chancery upon brieves of in- 

queſt; yet by the appellation of retoured du- 

ties in a queſtion concerning caſualities, the 

new extent is always underſtood. The old 

extent continued the rule for levying public 

e (ſee 1633, c. I.), till a tax was im- 

poſed by new proportions, by ſeveral acts made 
during the uſurpation. By two acts of Crom- 

well's parliament, held at Weſtminſter 1656, 

c, 14. & 25. impoſing taxations on Scotland, 

the rates laid upon the ſeveral counties are 

| preciſely fixed. The ſubſidy granted by the 

act of convention 1667, was levied on the ſe- 

veral counties, nearly in the ſame proportions | 

that were fixed by the uſurper in 1656; and 

| the ſums to which each county was ſubject- 
end were ſubdivided among the individual 
land-holders in that county, according to the 

valuations already ſettled, or that ſhould be 

ſettled by the commiſſioners appointed to car - 

ry that act into execution. The rent fixed by 

5 Valued theſe valuations is commonly called the valued 

rent. rent; according to which the land-tax, and 
5 moſt of the other public burdens, have been 

: EO | levied ſince that time. f | 

| Theve- 17. In feu-holdings, the feu- duty is retour- 

toured du ed as the rent, becauſe the feu-dut ur is preſu ; 

Holdings med to be, and truly was at firſt, the rent; 

f The ſuperior therefore of a feu- holding gets na 

non- entry, before citation in the general de- 

clarator; for he wauld have been intitled ta 
_ the yearly feu-duty, tho? the fee had been full, 
i. e. though there had been a vaſſal infeft in the 

in tejads ; lands. The ſuperior of teinds gets the fifth part 

of the retguped duty as non-enitry, becauſe the 

"Ml 3 n to be worth a fifth * 
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of the rent, 2. 10. 10. In rights of annualrent in rights / 
which are holden: of the granter, the annual- of annual- 
renter becomes his debtor's vaſſal; and, as the ***5 
| annualrent contained in the right is retoured 
valere ſeipſum, the heir of the creditor, while 
he continued in non-entry, loſt the whole in- 
tereſt, of the debt due to him: But by 1690, 
c. 42. annualrents are only to be retoured to 
the blanch or other duty contained in the 
right. As this act does not extend to the non- 
entry after citation in the action of declarator, 
care is generally taken, in rights of annualrent, 
to releaſe the creditor from all non- entries, by 
à ſpecial clauſe, © 47 5 N V 
18. It is becauſe the retoured duty is the in lands ' /n 
preſumed rent, that the non entry is govern; not ay <= 
ed by it. If therefore no retour of the lands au 
in non entry can be produced, nor any evi» * 
dence brought of the retoured duty, the ſu- 
perior 1s intitled to the real, or at leaſt, to te 
valued rent, even before citation. But, if lands 
which have been retoured ſhall be ſold out in 
parcels, the non-entry of each parcel will be 
reſtricted to that icular proportion of the 
retoured duties, that ſuch parcel bears to the 
Whole lands, 5. Feb. 1623, Ker. In lands for- and in 
merly holden ward of the King, the heir, lands that 
in plage of the retoured duties, is, by the act N e | 
20. Geo, II. c. 50. fubjected only to the annual of the 
payment of one per cent. of the valued rent; cron. 
Which valuation therefore, as well as the old | 
and new extents, is to be ſet forth in the retour. 
19. The heir, after he is cited by the ſupe- Non-en- _ 
rior in the action of general declarator, is ſüb- . duties 
jected to the full rents till his entry, becauſe os 
his neglect is leſs excuſable after citation. bñůb• __ 
decree of declarator, proceeding on this action, 
„„ 9 intitles 


Non entry 


. 
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intitles the ſuperior to the poſſeſſion, and gives 
him right to the rents, downward from the 


: pre pro- citation. As this ſort of non entry is pro- 
rk p*- perly penal, our law has always reſtricted it to 


5 the retoured duties, if the heir had a probable 
reg for declining to enter, ſee a ; 73. Or 
if he lay under any incapacity, 24. Fuly 1677 
Lord Melvil, or had —— to CR 1. he 
held of another ſuperior, 22. Jan. 1706, Mait- 
land. While ward holdings ſubſiſted, the war- 
datar, who had been in poſſeſſion of the lands, 


in virtue of the ward, might, even without 


declaratur, continue his poſſeſſion after the 
expiration of the ward, till the heir's entry, 
Non (which was called non- entry ſubſequent to the 
wit Fd ward); but if he had not attained poſſeſſion, 

+, * be was.in the common caſe of other ſuperiors, 


| Whatnon- as. to the non-entry. The retoured duties due 


gur! du, before citation are debita fundi, Which the ſu- 


ties are de- 0 


bita fundi. PEFIOT, 28 creditor, may recover by a poinding 


pf the ground; but the right which he has to 
tte full duties that fall after citation, does not 
accrue to him as creditor, but as interim domi- 
nus of the rents, in which character, he can 
make the rents effectual, by a petitory action 
againſt tenants and intromitters, improperly 


. 


called a ſpecial declarator. . 


In what ea- 20. In boroughs, each particular burgeſs holds 


ber unt of the King the ſpecial ſubject contained in his 
A infeftment; and therefore, by the general rule, 


non-entry ought to take place againſt-them, as 

it does againſt other vaſlals: Yetit. is certain, 

that nom entry does not obtain in burgage- 

holdings, Hope Min, pr. 96. becauſe th INCOT- . 

poration of inhabitants holds the borough itſelf, 

. e. the whole incorporated ſubjects, of the 
King; and there can be no non-entry ous 10 

a l o TI "I" 7 ands 
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lands granted to communities, becauſe there 
the vaffal never dies: This covers the right of 
particulars from non- entry; for, if non-entry 

be excluded with regard to the whole, it can- 

not obtain with regard to any part. Neither 

can non-entry fall, when the fee is full by in- 
feftments of property, either flowing from, 
or confirmed by the ſuperior.; or even by the 
reſerved liferent of the fiar, St. 4. 8. 7. It is 

alſo excluded, as to a third of the lands, by 

the terce during the widow's life, and as to 

the whole of them, by the courteſy during the 

life of the huſband. But it is not excluded 

by a precept of ſeiſin granted to the heir, till 
ſeiſin be taken thereon. Non- entry falls by 

the vaſſal's reſigning his fee to the ſuperior in 
favour of a third party; and it continues, till 

ſeiſin be taken by the reſignatary, St. 3. 2. 12. 

A ſuperior infeft, who is charged by the heir 

to enter him, is barred, perſonal: exceptione, 

from the non-entry duties, ſo long as he re- 

fuſes to receive him: Where the ſuperior is 

not entered, and ſo is not 1n a capacity to re- - 
ceive the heir, and yet refuſes to make up his 

titles apon a charge, he forfeits the non-entry 
duties during his life, 1474, c. 58: _ "45 
21. Three ſeiſins proceeding upori retours, Bygone 
or on precepts granted by the fuperior to three non-en- 
_ conſecutive heirs, preſume that all preceeding tries how 
- non-entries are ſatisfied; A charter of a 
_ damus imports a diſcharge of all cafualities in- 
- curred prior to its date, 12. Feb. 1713, Erſkine: 
Entry by the heir, on a precept voluntarily 
granted by the ſuperior, reciting that the an- 
ceſtor died. feiſed in the lands, imports à dif- 
charge of all bygone non: entries, incurred be- 
fore the death of that anceſtor, St. 4. 8. 7. 
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but charters or precepts by the ſuperior, upon 
chargers directed againſt him, do not exclude 
his claim for paſt duties; ſince theſe, being 

granted in obedience to the law, imply a re- 
ſervation of former claims: COS ge" fþ 
Relief, 22. Relief is that caſuality which intitles 
the ſuperior to an acknowledgement or conſi- 
_ deration from the heir, for receiving him as 
vaſſal. It is called relief, becauſe, by the en- 
try of the heir, his fee is relieved out of the 

hands of the ſuperior. There is no mention 
of this caſuality in the books of the feus; but 
by our ancient feudal cuſtoms, not only pro- 
per vaſſals, by whatever tenure they held, 
were liable in relief, R. M. I. 2. c. 7k. but even 
naked poſſeſſors of lands, paid to their maſters 

upon their entry, a duty much reſembling it, 

©. Alt. c. 23.—Stene, voce Herezelda; ſo that 

When due it might be thought that feu- holding, when that 
belies . tenure came to be introduced, ought alſo to 
bhhaaave been fubjet to it: Nevertheleſs, relief 
was found not due in feu-holdings flowing 
from ſubjects, unleſs where it was exprefled 
in the charter, by a ſpecial clauſe for doubling 

the feu · duty at the entry of an heir, 24. NV. 

1736, E. Dundenald; but in feu- rights, hold- 

en of the crown, our ancient law is obſerved; 

for the prerept ifluing from the chancery for 

' infefting the heir, dire&s the Sheriff to take 

8 fecurity for the relief, tho? there ſhould. be no 

ſuch clauſe. in the charter. I he ſuperior can 
„ „recover this caſuality, either by a poinding of 
It is debi- the enen as a debitum fundi, or by a per- 
ſonal action againſt the heir, who, if the lands 

hold of the crown, is ſubjected, by his taking, 
a precept of ſeilin from the chancery, tho“ he 

3 © ould not infeft himſelf upon it, 12. March 


* a 
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1628, L. Lauriſtun. In blanch and feu- hold · How ef 
ings, where this caſuality is expreſsly ſtipulated, mated. 
a year's blanch or feu-duty is due in name f 

relief, beſide the current year's duty payable 
in name of blanch or feu-farm. In wardhold- 

ings, the ſuperior, if he was in poſſeſſion by 
the ward, continued another year in poſſeſſion 
on account of the relief; otherwiſe, he was in- 
titled only to the retoured duty. No compo=- - 
ſition or abatement of the relief - duties can be 
given to the crown's vaſſals, 1587, c. 13. l 
23. Eſcheat (from echeorr, to happen or fall) Eſcheat, * 
anciently fignified any caſuality or forfeiture, | 
by which a right fell from the proprietor, or 
accrued to another, Q. Alt. c. 48.; but it has 
been ſince reſtricted to that ſpecial forfeiture 
which falls through a perſon's being denoun- £ 
ced rebel. It is either ſingle or liferent. Sin- Single ef 
gle eſcheat, though it does not accrue to the cheat. 
ſuperior, muſt be explained in this place, be-: 
_ cauſe of its coincidence with liferent. 2880 
2324. After a debt is conſtituted, either by a 
formal decree, or by regiſtration of the ground 
of debt, which to the ſpecial effect of execu- 
tion, is in law accounted a decree; the creditor 
may obtain letters of horning, iſſuing from the fetter 
ſignet, commanding meſſengers to charge the horning; 
debtor to pay or perform his obligation, within 
a day certain. Where horning proceeds on 2on\what _ 
formal decree of the Seſſion, th time indulged number of 
by law to the debtor is fifteen days; if upon a days they _ 
decree of the commiſſion of teinds, it is ten, Noce eds? 
1633, c. 8, By our former law, horning on a N 
charge of ten days followed upon the - Anas 
of all inferior judges, 1593, c. 177.—1606, 
6. Io, # but by our preſent practice, on fifteen, 
whick is poſfibly owing to a * 8 
on a „ . 


1 
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z. Yet horning ſill proceeds on ad- 
al-decrees upon ten days; according to the 
directions of 1609, c. 15. Where it proceeds on 
aà regiſtred obligation, which fpecifies the num- 
| ber of days, that number muſt be the rule; and; 

if no preciſe number be mentioned, the charge 

muſt be given on fifteen days, which is the 
term of law, unleſs where ſpecial ſtatute inter- 
poſes; as in bills, upon which the debtor may 
be charged on fix days, 168 1, c. 0. 
their exe- 25. The meſſenger muſt execute theſe letters, 
cution; (and indeed all ſummonſes) againſt the debtor, 
x either perſonally, or at his dwellitig-houſe; and, 
if he get not acceſs to the houſe, he muſt ſtrike 
fix knocks at the gate, and thereafter affix to it 
a copy, of his execution, 1540, c. 75. If payment 
be not made within the days mentioned in the 
form of horning, the meſſenger, after proclaiming three 
denuncia- gyeffes at the — 2 of * head 9 . 
non; of the debtor's domicile, and reading the let- 
ters there, blows three blaſts with a horn, by 

which the debtor is underſtood to be proclaim- 
ed rebel to the King, for contempt of his au- 
thority; after which, he muſt” affix à copy of 

the execution to the market-eroſs : This is 

called the publication of the diligence, or a 
_ denunciation at the horn. Where the debtor 
is not in Scotland, he muſt be ch on fix- - 
ty days, and denounced at the market-crofs of 
E - Kdinburgh, and pier and ſhore of Leith, © 
its conſe- . 26. n within fifteen 
T1 


- fequence®. days, either in the Sheriff*s books] 1579, c. 75. 


or in the general regiſter, 1600, c. 13, drew 
after it the rebels ſingle eſcheat, i. « the for- 
feiture of his moveables to the crown, So 
ſevere a penalty, with the character of rebel, 


affixed to denunciation on civil debts, was pro- 


"fd 
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bably owing. to this, that anciently letters of 
horning were not granted, but to enforce the 
performance of facts in one's own power, Books 
S. 1. March 1563-4 ; and, when afterwards they 
came to be iſſued upon liquid debts, 1 867. c. 
139. the legiſlature negledted to ſoften the pe- 
nalty: in ſo much, that thoſe who were de- 
nounced even for a civil cauſe, might be put 


to death with impunity, till 1612, c. 2. Fer- 
ſons denounced rebels have not a 9 — ſtandi 


in judicio; they can neither ſue nor defend in bY 
any action, Falc. vol. 2. 113. But this incapa- 
city, being unfavourable, is perſonal to the 
rebel, and cannot be pleaded againſt his aſſignee. 
27. Perſons cited to the court of Juſticiary Denunci- 
may be alſo dnounced rebels, either for ap- ation in 
pearing there with too great a number of at- u 
tendents, or, if by failing to appear, they are 
declared fugitives from the law, In the firſt 
caſe, the denunciation muſt be made at the 
head-borough of the ſhire, where the court 
is held, and may be regiſtred, either in the 
books of the ſhire of the rebels domicile or 
in the books of adjournal of the juſticiary, 
1584, c. 140.; and, in the. laſt caſe, it is effectual, 
if uſed within fix days after the ſentence of fu- 
gitation, at the market-croſs of Edinburgh, 
1592, c. 126. Single eſcheat falls without de- S. eſcheat 
nunciation, upon ſentence of death pronoun- e | 


_ ced in any criminal trial; and by ſpecial ſta- qenunci- 
| tute, upon one's being convicted of .certain ation. 
crimes, tho” not capital; as perjury and bi- 


it 
gampy, III . I def 


| Orce | each 
of arreſtment,” 1581, c. 148. and uſury, 1597 Wy 
9. 247. By the late act aboliſhing wardhold- . 

's, the caſualities both of ſingle and liferent Ton gets, 


It are SS | . nov diſ- 
clcheatare diſcharged, when proceeding upon charg:d. 


denunciation for civil debts; but hh: Ai 
| 2 continue, when they ariſe from criminal cauſes. 
8 4 by All moveables belonging to the rebel at the 
2 Fox time of his rebellion, ” hether proceeding up- 
on denunciation, or ſentence in a criminal trial), 
and all that ſhall be afterwards acquired by 
dim until relaxation, fall under ſingle eſcheat. 
Bonds bearing intereſt, becau ſe they continue 
heritable quad fiſcum by 1 fall not un- 
der it, nor ſuch fruits of heritable ſubjects as 
becomę due after the term next enſuing the 
rebellion, theſe being reſerved for the liferent- 
eſcheat. Tacks or leaſes, tho' they are herita- 
ble as to ſucceſſion, 2. 2. 2. fall under it, unleſs 
they be liferent-tacks, 1617, c..15.; and even 
 Hferent-tacks, and all other liferent-rights, in 
the perion of an aſſignee, fall as ſingle elcheat; 
T3... | 
J Wet 8. Our corner law allowed the treaſury to 
levy the eſcheat· goods ſummarily, 1579, c. 75. 
without hearing the perſon denounced upon 
any objections A might have been competent 
to fy but by the later practice, the ale 
never retains the right of efcheat to econ nk 
but makes it over to a donatary, whoſe gift 
not perfected, till, upon an action of 0 
declarator, it be declared that the rebels eſcheat 
has fallen to the crown by his denunciation, 
and that the right of it is now transferred to 
; OG purſuer by the gift in his favour, 8. Nov. 
| What 1710, Borthwick: Every creditor therefore of 
| debts are the rebel, whoſe debt was contracted before 
a burden rebellion, and who has uſed diligenc before 
=_ pops Go declarator, is preferable to the donatary; in fo 
[ll 5 beat. much, that an arreſtment uſed before de larator, 
1 tho not compleat by a forthcoming, is effectual 
f _ i Few him, 19. if 1667, Glen, But the 
| | e lebend 


1 


Tit. 3. As ile Superior. 161 


eſcheat cannot be affected by any debt contract- 
ed, nor by any voluntary deed of the rebel after 
rebellion, | tho? ſuch deed has been granted in 
ſecurity of a debt prior thereto; ſince other- 
wiſe, the rebel would have it in his power to 
evacuate the eſcheat. Where the rebel was 
before rebellion obliged to grant a right to his 
_ creditor, the right granted after rebellion, in 
conſequence of the prior obligation, is not con- 
ſidered as voluntary; becauſe he might have 
been. compelled to it. Voluntary payment, 
by the rebel before. declarator, of debts con- 
_ tracted before the rebellion, is, from the favour 
of commerce, ſuſtained againſt the donatary, 
10. Dec. 167 3, Veitch. | The right of eſcheat 
is, in every caſe, burdened with the debt of that 
creditor on whoſe horning the eſcheat fell, 
1592, c. 143.; but the crown's power over it 
is not reſtrained in favour of any other credi- 
tor, 155 1, c. 7.— 1579, c. 75» N 3 
229. The rebel, if he either pays the debt penn of 
charged for, or ſuſpends the diligence, may n 
procure letters of relaxation from the horn, . 
which, if publiſhed in the ſame place, and re- 
giſtred fifteen days thereafter, in the ſame regi- 
ſter with the denunciation, 1579, c. 75. have 
the effect to reſtore} him to his former ſtate; 
but they have no retroſpect, as to the move- 
ables already fallen under eſcheat, without a 
ſpecial clauſe for that purpoſ eee 
30, The rebel, if he continues unrelaxed for Liferene 
year and day after rebellion, is couſtrued to cheats 
be civilly dead: And therefore, where he holds 
any feudal right, his ſuperiors, as being with- 
out a vaſſal, are entitled, each of them, to the 
rents of ſuch of the lands belonging to the 
rebel as holds of himſelf, during all the days of | 
the rebel's natural life, by the caſuality of life- 
2 N ä EE. 


To 3 1 
this right 
falls, fa 
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rent: eſcheat; except where the-denunciation 
proceeds upon treaſon or proper rebellion, 


1535, c. 32, in which laſt caſe, the liferent falls 
to the Kang. 


1. The e of an apparent heir, | 
to the ſuperior of the lands, as if the heir | 
were entered: For his neglect ought to be nei- 


ther profitable to himſelf, nor hurtful to his 


ſuperior. The liferent ofa purchaſer of lands 
not infeft, cannot fall by this caſuality ; for, 

till his right be compleated by ſeiſin, he can 
have flo ſuperior : The rents therefore of ſuch 


lands, while the rebel is anrelaxed, fall to the 


What is 


7 compre - 
hended 
under it. 


ed, Hope, 


when aſſigned, falls not under the aſſignee's 


King, who, by the rebellion, has right to all 


the rebel's moveable eſtate that is not appro- 
priated to - liferent-eſcheat, 22. July 1675, 


| Menzies. contra Kennedy. In feudal rights 


which require no ſeiſin, "the hferent accrues to 
him who would have been ſuperior in the right, 
had it required ſeiſin. By this rule, the life- 


rent · eſcheat of a widow. having a right of 


terce, or of a huſband having a Aube ol cour- 
teſy, falls to the u pages of the lands liferent- 

ing) 12. Fuly 1622, Maxwell ; 
and the eſcheat of miniſters glebes and ſtipends, 
to the King: And it would appear, that, by the 


ſame principle, the liferent-eſcheat of a liferent- 
, tack, ought to fall to the proprietor of the 


ground trom whom the tack flowed. | 
32. Its that eſtate only, to which the rebel ; 
has a proper right of liferent in- his own p 
ſon, that falls under his liferent-eſcheat, A 
hferent-infeftment, therefore, or a liferent-tack, 


1 but his ſingle; becauſe the aſ- 


7 i has ſuch right, only during his cedent's 


- 


©, wor has own, 2, 9 "er Hence, if we ſhall 


"7 a0 19 * | 
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** the liferent of the ſubvaſſal to fall 6 firſt, -- 
| «a then that of the vaſſal, the ſubvaſſal's life- 
rent, after it has accrued to the vaſſal, muſt 
make a part of that vaſlal's ſingle eſcheat, and 
ſo goes to the King; becauſe the vaſſal's right 
to the ſubvaſſal's liferent does not depend on 
his on life, but on that of the ſubvaſſal: But 
if the liferent · eſcheat of the vaſſal ſhould fall 
fürſt, and thereafter that of the ſubvaſſal, the 
ſubvaſſal's eſcheat muſt go, as liferent, to his 
mediate ſuperior, who, by coming in the place 
of the immediate one, has the ſame right to the 
ſubvaſſal's liferent, that ſuch immediate ſuperi- 
or would have had, if he had not been diſabled 
from taking it, by his being year and day re- 
bel, 26. Feb. 162 3, Sibbald —2 4. July 1632, Rule. 
33. Tho? neither the ſuperior, nor bis dona; Itis «conſt. 
tary can enter into poſſeſſion i in conſequence tuted . 
F of this caſuality, till decree of declarator ; ; yet without, 
that being truly declaratory, has a re- m 
FF troſpes, and — not ſo properly confer a ne- 
NN right, as declare the right formerly conſtitu- 
ted to the ſuperior, by the civil death of his 
vaſſal. Hence, all charters or heritable bonds, with 
tho? granted p or to the rebellion; and all ad- what debts 


10 the Superi 


judications, Jed upon debts contracted be- 4 ne. 
fore that period, are ineffectual againſt the life- > 


rent-eſcheat, / unleſs ſeiſin be taken thereon 
(in cupſia rebellionis), within. ycar-and.day of the 
granter's rebellion, after w ich he nr _ 
viliter: martuus, 28. Nov. 1710, Ld, 41; H 
4. Here, as in ſingle eſcheat, no debe con- 
tracted; after rebellion can hurt the donatary, 
at what time ſoever the diligence thereupon, 
or the rights granted for its ſecurity, may have 
been compleated-; nor any voluntary right 
1 alder that period, tho” in ſecurity or 
| 5 2 | 
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Donata- Gatiefation of prior debts; * Tho? the ſuperior's 
ry's right right be fully eſtabliſhed by the lapſe of year 
not cor and day, yet it is the decree of declarator upon 
Bela. the gift, which firſt veſts that right in the do- 
tor. natary, that before remained th the ſuperior; 
.. Rules of ſee 19. une 1669, Scst; hence, in a competi- 
preference tion between two donataries, the gift firſt de- 


betwirt clared, tho' laſt in date, is preferable. Where 


gifts of neither of the donataries hãve obtained decree, 


llerent. he is preferred whoſe ſummons was firſt exe- 
cuted, 31. Jan. 1635, L. Renton, All other 
things being equal, B in date is 1 rule 
of preference. 
Difference 35. In other caſualities, as ward, von · enery 
| ene recognition, &. the ſuperior is not obliged to 
ferent- e- 
ſeheat and acknowledge any right affecting the feu, which 
| bther ca- is not either confirmed by himſelf, or eſtabliſhed 
ſualities. by law, becaufe where the caſuality ariſes from 
the genuine nature of the feudal grant, his right 
_ toit cannot be impaired by any fact of his vaſ. 
fſial: But liferent · eſcheat is burdened with all 
rights granted before, and compleated in the 
cCourſe of the rebellion, tho? not confirmed by 
_ the ſuperior; becauſe that caſuality is not ſo 
____ natural to feudal rights as the others; and is 
only ſuperinduced ee thotenddl plan 1 
ſpecial cuſtoms, ' 
| Simulate 36. Gifts, whether of ingle or lifertac e- 
gitts of ' ſcheat, when granted for the behoof of the re- 
[elcbeat. bel himſelf, are null, as being fimulate, l. e in- 
| tended for a cover to the rebel againſt his cre- - 
. ditors, 191, t. 14. e trete preſumes 
ſimulation, from the rebel's being ſuffered by 
the donatary, to poſſeſs the eſcheat - gqods D 
himſelf or near relations; yet a gift may be ta- 
ken, without challenge, directly to the rebels 
1 ws if * ſon can n himſelf creditor - 
4-35 = 
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his father. A preſumption of ſimulation alſo a- 
riſes from the gift's being obtained by the rebels 
intereſt ; but this may, where the donatary 
is creditor, and has given backbond to the ex- 
chequer in favour of the rebel's other creditors, 
be elided by his own: oath, 12. Dec. 167 3, :64- 
fon. Not only ſecond denataries, but the cre- 
"ditors of the rebel, may object ſimulation a- 
gainſt a gift, if their debts were contracted 


7 * Sr | 5 2 p 9 : "A, 2 | 
prior thereto; fee 10. Jan. 1712, White, 'and © 


the decifrons there referred to. The rebel him» _ 
ſelf may, after relaxation, be conſtituted do- 
natary; but ſuch gift is conſidered ſimply as 
an extinction of the caſuality confuſione; and 
cannot exclude creditors from the ſubject of 
the eher. % „ 


37. Diſelamation is that caſuality whereby Diſclama - 
a vaſfal forfeits his whole feu to his ſuperior, if on. 


he diſowns or diſclatrms him without ground, 
as bo any part of it, R. A. I. 2. c. 63. $ 6. 9. 


Purpreſturè draws likewiſe a forfeiture of the Parpre- 
whole feu after it, and is incurred by the vaſ- ture. 


ſal's incroaching upon any part of hisſuperior's 
property, or attempting by building, incloſing, 


or otherwiſe, to make it his own, R. M. I. 2. 


e. 74. f. . 8.17600. 6. 3. In both theſe eu- 
dal delinquencies, the leaſt colour of excuſe 


. 


fits from the crown, whether signa- 


1 crow! 

_ charters, gifts of caſualities, or others, proceed e. 
on ſignatures which paſs the ſignet. When 

the King reſided in Scotland, all fignatures were 

ſuperſcribed by him; but, on the acceſſion of 

James VI. to the crown of England, a cachet or 

ſeal was made, having the King's name engra- 


ved on it, in purſuance of an act of the Pri- 


vy Council, 4. Apr. 1603, with which all ſig. 


natures 


* 
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3 natures were to be afterwards. ſealed, chat che 
Lords of exchequer were impowered to paſs; 
and theſe powers, are transferred to the court 
of exchequer, which was eſtabliſhed in Scotland 
after the union of the two — in 1709, 
. 3. 17. Grants of higher conſequence, as 
ons of crimes, gifts proceeding upon for- 
Stare, and charters. of muſt have 
the King's fign-manyal for their warrant. 
Greatſeal.. 39. 1 1 holding of the crown were to 
be conveyed, the * paſſed, before the . 
nion of the kingdoms in 1707, by the great 
ſeal of Scotland; mT” now by a ſeal ſub - 
ted in place thereof by 1707, c. J. H 24. Grants 
of church - dignities, during epiſcopacy, paſſed 
alſo by the great ſeal; and the commiſſions 
t all 8 ipal officers of the crown, as 
Juſtice Clerk, King's Advocate, Solicitor, . &'c. 
do ſo at this day. The form of expeding char- 
ters under the great ſeal, is enn ſet forth, 
HAM. Pr. 86.—89. All rights which ſubjects 
may tranſmit by ſimple ,aflignation, the King 
Privy ſeal, tranſmits by the privy ſeal; as Güte of move- 
| a hbles, or of caſualities that require no ſeiſin. 
Quarter The quarter. ſeal, otherwiſe, Called. the teſtimo- 
jeal, nial of the great ſeal, is appended to gifts of 
tutory, commiſſions. of brieves iſſuing from 
the 2 and letters of preſentation to 
lands holding of a ſubject, proceeding upon 
florfeiture, baſtardy, or ulimus heres... While the 
practice continued, of writing charters, and 
their precepts of ſeifin, upon ſeparate. parch- 
ments, this ſeal was appended to precepts pro- 
HEE n ö 
The uſe 2 Seals are to royal grants, what ſubſerip- 
1 * is bn: e * from ſubjects, aud 
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give them authority: They ſerve alſo as a check 
to gifts procured ( ſubreptiune vel obreptiane) by 
concealing the truth; or expreſſing a falſe- 
hood; for, where this appears, the gift may be 
ſtopped before paſſing the ſeals, tho' the ſigna - 
ture ſhould have been _ by the King. By 
1672, c. 7. all rights paſſing under the great or 
privy ſeal muſt be regiſtered ' in the regiſters 
of the great or privy ical reſpectivł, before ap- 
„ ent tt ns Hr nnd hehe awry 
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FT TNDER the dominium «tile which the vaſſal Dominiun 
_J acquires by the feudal right, is compre- arſe * 
hended the property of whatever is conſider- what is 
ed as part of the lands, whether of houſes, en 
woods, incloſures, &c. above ground; or of under i. 
coal, limeſtone, minerals, &c. under ground. N 
Mills have, by the generality of our lawyers, Mills. 
been deemed a ſeparate tenement, and ſo not 
carried by a charter or diſpoſition, without ei- 
ther a ſpecial clauſe conveying mills, or the e- 
rection of the lands into a barony. It muſt 
be admitted, that a mill is capable to be made 
- a ſeparate tenement by ſeparating it from the 
lands by a diſpoſition, ſince it is, in that cafe, 
_ ſuſceptible of a ſeiſin; but, before ſuch ſepara- 
tion, it is entirely quæſtio voluntatis, whether it 7 
will be carried by a conveyance of the lands 
And it is certain, that, if a proprietor builds a 
mill on his own Tands, it will be carried by his 


a. * 
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entail or by a retour, without mentioning it. 
If the lands diſponed be aſtricted, or thirled 
to another mill, the purchaſer is not allowed 
to build a new corn - mill on his property, even 
tho? he ſhould offer ſecurity, that it ſhall not 
hurt the thirle ; which is introduced for pre- 
venting daily temptations to fraud, New Call. 54. 
2. Proprietors are prohibited to build dove- 
' cotes, unleſs their yearly rent, lying within 
two miles thereof, extend to ten chalders of 
victual, 1617, c. 19.: All dovecotes are pre- 
ſumed to have been built before this prohibi- 
tion, if the contrary be not proved. A pur- 
chaſer of lands, with a dovecote, is not obli- 
ged to pull it down, tho? he ſhould not be qua- 
liſied to build one in terms of the act; but, if it 
becomes ruinous, he cannot rebuild it, 19. Jan. 
1731, Kinlach. The right of brewing, thoug] 
not expreſſed in the grant, is implied in the 
nature of property, P. Falc. 14. ; as are alſo the 
rights of fiſhing, fowling, and hunting, in ſo 
far as they are not reſtrained by ſtatute. Steel- 
bo goods, i. e. corns, ſtraw, cattle or inſtru- 
ments of tillage, delivered by a landlord to the 
tenant upon his entry, for the like in quanti- 
ty and quality, to be redelivered to him at the 
end of the leaſe, paſs with the lands to the pur - 
chaſer, if the purchaſe be made by a rental; 
for, as the tenant has been thereby enabled to 
ive an higher rent, for which the purchaſer 
zs preſumed to pay 2 juſt price, the purchaſer 
would loſe that very rent for which he has 
paid, if the ſtecl-bow-goods were not eſteemed 
part of his purchaſe : But, ina a jp? which | 
is made without reference to a rental, the ſteel- 
bow, which is in itſelf a moveable ſubject, is 
not carried by the diſpoſition, 3 
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3. There are certain rights naturally conſe- Rae. 
quent on property, which are deemed to be re- - 
ſerved by the crown as regalia, unleſs they be 
ſpecially conveyed. Gold and ſilver mines are Gold and 
of this ſort : Ihe firſt univerſally; and the o- er 
ther, where three halt pennies of ſilver can ge I vi 
extracted from the pound of, lead, 1424, c. 12. 1855 
(three- half. pennies in the reign of James I. is 
equal to about two ſhillings five pennies of our 

preſent Scots money, according to Mr Ruddi- | 
man Pref. to Diplom, Scot. p. 820. Theſe 
were, by our ancient law, annexed to thecrown;g © 
but, by an unprinted act, 1592, No. 12. they 
are diſſolved from it; and every frecholder; 
(that is, as to this queſtion, every proprietor, 
tho! he ſhould hold his lands of a ſubject, g. Dec. 
1739, D. Argyll), is intitled to a grant of the 
mines within his own lands, with the burden 
of delivering to the crown a tenth of what ſhall 
be brought up, 12. Fan.” 1750. E. Hapeton. 
This unprinted ſtatutę mentions alſo tin and _...;..... 
copper mines, as if theſe were inter regalia | 


44. Salmon- fiſhing is likewiſe, a, right un- Salmon- 
derſtood to be reſerved by the crown, if 5 be filing. 
not expreſsly granted; but forty years poſſeſſion By 
thereof, where the lands are either erected in- 
to a harony, or granted with the general clauſe 

of fiſhings, eſtabliſhes the full right of the ſal - 15 


* 


mon fiſhing in the vaſſal.. A charter of lands, Foreſtry. 
within which any of the King's foreſts lie, © 
does not carry the property of ſuch foreſt to 

the vaſſal. In charters granted with the right 

of a free foreſtry, the vaſſal was intitled to the 
privileges belonging to a King's foreſt, which 

ſee in 1592, c. En 594 c. 2 10. Theſe were 22 

ſo grievous to: the neighbouring proprietors, 

that the court ns gave their opinion 

6 111 OC 
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For applying to the crown; againſt the future 
1 of Iands into a foreſtry, 24. aFune 1 1680, 
M. At hole. * "Ig? £3 4 4386 2- A 2 I r 


Rel bel, 5. All the ſubjects, Gbich were by the Ro- 
2 now man hw accounted rer public, as rivers, highs 
* ways, orts, Er. are; finice the introduction of 
za eld to be inter Tegalia, or in 2 
a ö incipis; and hence, incroachment up 
T way”: is faid = infer purpreſture, 1 
| 3 74. § 1. No perſon has the right of a 
Right of a free port Without a ſpecial grant, which im- 
tree port. = a power in the grantee to levy anchor - 

_ age and fbore dues, and an obligation upon 
5 to uphold the port in good condition. In 
this claſs of things, our forefathers reckoned 
fortalices;*6r ſmall places of ſtrength, ori — 

Iy built for the defence of the country, cith 
N of fon foreig n invaſions, or civil co ibs: 
e be now paſs with ehe lands in every char. 


SY 
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| Pertinents, ES The vaſſal acquires g by ui run not 
only to che lands ſpeciall freed phe in the 
Werle charter, but to thoſe that have been poſſeſſed 
120 Forty. years as pertinent thereof. "But, 1. If 
the lands in the grant are marked out by ſpe- 
Cial limits, che vaſſal is eireumſeribed by the 
tenor tf his own ri Ht, which excludes every 
oy fudject 'withouttheſe Hmits from oy pore 
Ls... of the lands, 17. Nov. 1671, Dung. 2. A 
right” poſſeſſed under an Expreſs infe ment is 
preferable, ceteris paribus,” to one poſſeſſed” on - 
Tycas pertinent. - 3. Where neither party is 
inſeft per expreſſitm, the mutual promiſcuous 
poſſeſſion by both, of a ſubject as pertinent, 
„ reſolves into a commonty of the ſubj ect poſſeſ- 
ſed: But, if one of the parties has eherciſec all 
rad ** of yen the RO was ca- 


pable, ; 
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pable while the poſſeſſion of the ath erwasconfi- 
ned to paſturage only, or to caſting feal and di 


vot, the firſt is to be deemed ſole proprietor, and 


the other, to have merely a right of ſervitude, 


7. As barony is a nomen univerſitatis, and unites privileges 
the ſeveral parts contained in it, into one indi- of barony! 
vidual right, the general conveyance of a ba- 


rony carries with it all the different tenements 
of which it conſiſts, though they ſhould not be 


ſpecially enumerated, (and this holds even 


without erection into a barony, in lands that 

have been united under a. ſpecial name, 23 
March. 1622, Ld. Borthwick). Hence 3 
the poſſeſſion by the vaſſal of the ſmalleſt part 


of the barony-lands, preſerves to him the right 
of the whole. The privilege of barony, though . 
it carries no right of itſelf to the rega/ia, .with- 
out a ſpecial grant, has the effect to tranſmit, . 

from the baron to his heir or ſucceflor, fuch 


e baron himſelf had formerly. a 


of: 
ig! an. 1668, E. Arge. 


property, to levy, the rents of his on lands, 


and to recover, them from hif tenants by 2 ee 
action for rent befqre his own court; and 
fleflors and intromitters, 
s 


from all other po te 
by an action of mails and duties before the 
. He can,: 5 | 

tenants | 7 bave no leaſes, and he can 
grant tack 


leſſer or tackſman for 'a certain yearly rent, 


0 


rice. It opght to he reduced into writing, 


is intitled, in conſequence of his 


o remove from his lands 


grant tacks or leaſes to others. A tack is aTackor | 
contrac of location, whereby the uſe of land/af. 
or any other immoveable ſubject, is let to the 


fore, that | 
* 18 — e 
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given yerbally, tg endure for atack, 
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term of years, are good againſt Penh party, 
for more than one year, 16. July 16 36, Keith. 
2 obligation to grant a tack js as effectual a- 
. ainſt the granter, as a formal tack, A liferent- 
kr, having a temporary property in the fruits, 
may grant tacks to enten for the term of his 
| own liferent. 
What is 135 The rackſeman S mt is United: to the 
incloded fruits which ſpring upannually from the ſubject 
7 3 et, either naturally, or by the induſtry of the 
TE: tackſman ; he'is not therefore intitled to any 
<.," GENE wing timber above ground, and far 
leſs to the minerals; coal, clay, &. under ground, 
the uſe of which conſumes the ſubſtance, 15. Hb. 
Tacks, 1668, Colquhotn. Tacks are, like other contracts, 
though in perſonal rights f in their own nature, and conrſe- 
themſelves quently ineffectual againft ſingular ſucceſſors in 
perſonal, 51 
8 the lands, whoſe right N . to the removing 
bf tenants from their own property, 'notwith- 
ſanding any tack they may have got from the 


vo —4 0 20 


re no in former proprietor.  'To make tacks real, they 


* 8 — were ſometimes executed of old in the form 
rights, - * ER 5 by — 2 but = 


tacks were, b 7. for th e encoun 
ment of 'a aten 5 Hired effectual to 
or the full time of their 4 


tackſman fo 
into whoſe hands ſoever the lands'might come: 


Kequiſtes 10. To give'a written tack the benefit of this 


n ſtatute, it muſt mention the ſpecial fack-duty 
_ . Payable to the proprietor, which though fmal 
it it be not eluſory, ſecures the tackſman; and + 


3 be muſt be followed by fleffion, which ſupp lies 


toliowed the want of a reared f therefore the tte (or 


£ 2 lefſor) ſhall be Aiveſied of the Prof erty before 


OY the term of the tenant's entry, the tack is not 
s againft à ſingular fu for; for à tenaut 
an have 10 N — his tabk till that "Dine 

1 90 5 
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Dirl. EY If a tack does not expreſs the term 
of end, the entry will commence at the next 
term after its date, agreeable to the rule, 219d 

pure debetur, pre ſenti die debetur. If it does not 
mention the iſh, i. e. the term at which it 5 
is to determine, it is good for one year only 
but, if the intention of parties to continue it 
for more than one year, ee, ä 
clauſe in the tack, e. g. if the tenant ſhould be 
| obliged to lead rol certain quantity of 
coals, it is ſuſtained for two Years, as the mini- 
mum, 22, Nov. 1737, Ridpath. Tacks granted to 
perpetuity, or with an indefinite 1th, have not and the 
the benefit of the ſtatute, Gin. AA Dobie. in mult be 
If a tack has the ellential characters of x con- definite. 
tract, ĩt is effectual againſt the granter and his 
heirs; tho' it hopld have none of the folemni- 
ties neceffary to bring it within = ry. eg. 
7 of it were grante for „26. July 
1631 Crichton, or were not c bathed "with 1 
ie 2 br 1606 - 
. Tho this Gn ol ticks of und | 
_ cuſtom has by analogy extended it to tacks of Tacksof 
mills, Aalen ching and collieries, all which mills, 
are ſubjects funds amexa; but tacks-of houſes 
within" borcugh db not fall within the act, be- and of | 
cCauſe theſe are, by the more common practice, houſes 
ſet from year to year, F 5. Hö. 1680, Rae, ci- vithin boy 
ted in DiBionary, vol. 2. p. 417. The ſtatute n 
does not defend the tackſman againſt the land- 
lord's ſuperior, when the fee opens to him by 
: ai for the ſuperior is not bound to 

| deed of his vaſſal, not ww yon: to 

bY She; f; but, u pon che heir's entry, the 
tackfman's Highs hich before lay dormant, 
fevives, and CONTINUES for a as 19 years as,” 


7 — —. * * ut vo 711422 In: 
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the tack had to run * ha was firſt 1 
1 ded. The fame doctrine obtained in ward. 
A clauſe . 12. If the tack-duty be made payable, not 
of reten- to the ſetter himſelf, but to one of his.credi- 
tion, if tors; or if the tackſman be allowed retention 
8 : thereof, by his leaſe, in payment of: a debt due 
gular ſue- to himſelf by the ſetter, ſuch, clauſe is unavail- 
eeſſors. able againſt lingular ſucceſſors; for the ſtatute 
: was only deſigned to ſecure tackſmen in their 
eas Pot: the TR ns API. the tack- 
ty might be. made payable. e contr 
= would 5 —5 51 equal to fake 
of wadſet; and conſequently, as tacks need not 
ber egiſtred, would deſtroy the ſecurity intend- 
ed 757 purchaſers by the records ; Singular ſuc- 
ceſſors therefore can, in ſuch calc, ſue the tackſ- 
men for the duties contained in their tacks; 
| but where the tackſman himſelf is the creditor, 
' _  _ theclauſe of xctention will defend him, as to all 
74 tack-duties NEE to litiſconteſtation, or other 
legal interpellation, Falc. vol. 1. 240. Tagks, 
being guadammado real rights, intitle the, 0 0 
man to an 990 of mails and duties, or 
e J moving. againſt poſſeſſors; and, at be b 
been ſexen years in_poſleſion. upon The bo 
c Ke pal 8 785 
9 2 ht Sa ka W 0 Al i 
oct nich one having à prefer rig] b & 
"tack. he formally 3 8 
bee. 13. Tacks neceſſaril delete. perſo- 
 friai "ne, a; chaice by the Tex of A Proper. perſo 
zal, for his tenant. Hence N Mop 


tack, which is, not . to 18 7 | 
fectual 3 CON 5 NOS 
of. ack tho 75 be heritable, falls under t 2 


Xecaulſe it cannot be ſeparated from 
ouring cattle ang 3 of tillage, 
Which 
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which are moveable ſubjects, Fan: 1 734. Hum. 
Atack therefore granted to a ſingle woman falls 
by her marriage, becauſe the marriage, which 

is a legal conveyance thereof to the huſband, | 
cannot be annulled. This implied excluſion of 
aſſignees, is however limited to voluntary, and 
does not extend to neceſſary aſſignments, as an 
adjudication of a tack by the tackfman's cre- 
ditor; but a tack, expreſsly excluding een, Y 
cannot be carried even by adjudication, Falc. 
vol; 1. 217. Liferent - tacks, becauſe they im- Iiferent 
port a higher degree of right in the tackſman, i tacks are 
than tacks for a definite term, may be aſſigned, allignable. 
_ unleſs aſſignees be ſpecially excluded: Theſe. 
therefore, when granted to a woman, do not 
fall wy — an W nor the con. 


| io not a- Kan point, 1 A tarkf.;Tackſnen 5 
din may ſubſet the hnds, without an . cls may ſub · 
power of ſubſetting. Lord Stair, 2. 9. 2 . 
and Maclenzis, h. t. affirm he cannot; but it Junk 
was adjudged, Hare 955-ithat he might, ven 
where che tack excluded aſſignees per expreſſum ; 
far more ought he to have this power, where 
the excluſion of aſſignees is:-onky implied. 

A ſubtack requires — ſame ſolemnities, ang 
5 has the ſume effects, as a principal tack: It de- Effet _ 


fends againſt ſingular ſucceſſors; and the prins ſubtacck. 


Cipal tackſman cannot, by renouncing his tack 

to the ſetter, hurt the right of the ſubtackſman. 0 
An aflignee to a tack is perſonally liable to tne 
ſetter, not only for the current tack : duties, 
while His aſſignation ſubſiſts, but for thoſe that 
remained unpaid at the date of the ation ; 

for he comes in place of the cedent; or princis 

pal tackſman, and ſo is bound as fully as he; 

Fw without i La „ 1 
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der which the cedent himſelf vas laid by the 

original tack. A ſubtackſman may pay his 
tack· duty ton the principal tackſman whole te 
nant he is; but the qatter is preferable on it, in 
as far as it remains unpaid, in a competition 


with the other creditors of the principal tackſ- 


man, 31. Jan. 1665. AHnde gn. ih i main 


> Tacit re- 19. If neither the ſetter nor tackſman- ſhall 
WM properly diſcover their intention, to have the 
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obtains, alſoin the caſe of moveable tenants, who 


| tack diſſolved at the term fixed for. its-expira- 
tion, they are underſtood, or preſumed, to have 


. entered into anew tack, upon the ſame terms 


With the former, J. 14. lee. cond:; Which is 
called tacit:ireloeation;; and continues till the 
landlord waras the tenant to remove; or the te · 
nant renounces his tack to the landlord: This 


els from year to year without written tacks. 
judicial tacks ſet by the court of Seſſion, 


1 are always interpoſed, tacit re - 
location cannot ſubſiſt on the ſame footing with 


e written tack, becauſe the cautioners in theſe 


expiration of theterm to which they had bound 
© theinſelyes z neither is there any deed of the 
3 which their conſent to continue ſuch 
tack can be inferred; for they are not in uſe to 
Warn cheig tackſmen-to remove :: Judicial tacki · 
men are therefore accountable as factors, after 
the expiration of their tacks, Dec. 1119, Beubune. 
9916. 1 (now ſeldom uſed) were a ſort : 
of liferent-tacks;; arg. 158 7, c. 68. granted, gl: 
ther to the lineal ſucceſſors of the ancient — 
ſors, or to thoſe whom the landlord deſigned. to 
favour as ſuch, for an eaſy or favourable tack du- 
ty. Theſe tackſmen had the name of kindly . 
1 or — IEEIT ny: ga 70 


tacks are looſed from their engagement, at che 
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paid a certain fum, as a preſent to the landlord 

for their right, more or leſs, according to the _ 

cuſtom of the barony. If the rental was not 
delivered in writing to the reataller, it could © 
not operate againſt the landlord's fingular ſuc- 

ceſſors; but an inrolment of the tenaat as a 
rentaller, in the landlord's rental-book, was 5 
effectual againſt the landlord himſelf, and his 
heirs. . A rentaller who aſſigned his right with- A rental - 

out the landlord's conſent, was puniſhed for — who 
his ingratitude, by the forfeiture of his rental; B51 

whereas, in common tacks, there is no. forfei- rental. 
ture; the aſſignation is only null, except in the 

caſe of an aſſignation by marriage, which is ex- 2 
plained above, 5 13, Where the rental was feng 

granted to the rentaller perſonally, it was found dur 
to laſt, only during the joint lives of the ſetter - 
and rentaller, 5. July 1625, Ayton ; contrary, 

both to the nature of liferent-tacks, and to the 

opinion of J. Stair, 2. 9. 20. Where it was 

granted to the rentaller and his heirs, it deter - 

mined upon the death of the firſt heir, 13. 

4005 1632, Abannay, conformable to J. 14. C. 

137. In tacks of land, the ſetter is commonly 0bliga- 

bound to put all the houſes and office - houſes, tions upon 

neceſſary for the farm, in good condition at the 8 _ 

tenant's entry; and the tenant muſt keep them, lange 

and leave them ſo at his removal. But in-tacks 

of houſes, the ſetter muſt not only deliver to 8 

the tenant the ſubject ſet, in tenantable repair 

at his entry, but uphold it in that repair du- 

ring the whole years of the tack; and, if it 

ſhould become inſufficient. before the iſh, tho? 

without the ſetter's fault, the tack-duty muſt 

either be entirely remitted, or ſuffer an abate- 

ment, in proportion to IO damage aa 


178 07 the Vaſſal's Right | Book, 
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the tenant, 2. Jan. 1667, Hamilton, — P. Tals. 10. 
obliga - 18. A tenant, if his andtord ſhould refuſe the 
tions o victual rent, when offered in due time, is Ma. 

the tack" ble only for the prices, as fixed for the Sherift 


A fiars'of that year; but, if he has not timeouſſy 
offered his rent in kind, he muſt pay the value 

at the ordinary prices of the country; and 

over and above, e good to the heritor the 

R damages incurret by him through the not de- 


livery, if, e. g. he ſhoute be thereby difabled 
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K trom performing a conttact with a merchant to 
10 whom be hid fold his farms. If the inelemen- 
[vn cy of the Weather, inundation, or calamity of 
5 Wan ſiiduld have brqught upon the erop an 
2 in caſe of extraordinary damage Plus. quam tolerabilt). 
12 klerility; the landlord had, by the Roman law, no 

* | claim for any part of the tack duty: Icke 
63 damage was more moderate, he "might exact 
lf the fall rent, / 25. 6 6. locate. It id no where 


' defined, * what degree of ſteriity or devaita- 
tion makes a loſs not to be born; bur'the'pe- 
neral rule of the Roman law ſeems to be made 
as to pu- Ours, by Dirl. ITenants are they ar 
blic bur no cefles nor public burdens, to chi they are 
E not expreſsly bound by their bach but Us w. 
e heel ibvides the burden of the ſehoolmaſter's 
falary, equally between the proprietor and his 
tenants, 696, c. 26. Clauſes were formerly 
crown into moſt | tacks, obliging tenants to 

1 as; to ſer - ſervices indefinitely, under the nam̃e of arriage 
vices. and carriage,” or ſervices uſed and wont; büt, 
by the act aboliſhing Ward holdings, tenants 
are exempted from all ſervices that ſhall not be 
ſpecially mentioned, either in their 

in à ſeparate writing; — oe le 

which Comipue as formerly.” as; 
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18. Tacks may be racuated. i their Deſlitu 


currency; 1. In the lame; manner as feu-rights, — * 


by, the tackſman's running in arrear of his tack» ng their 


duty fon two years together, This irritancy, currency; 


| bay it was, hy our farmer practice, triable 
only by the court of, ſeſſion, may nom be de- 
clared before the Judge: ordinary, hy 4. C. 
14 N10. hut it may be prevented by 
the tenant 's, making payment at the bar before 
ſentence. 2. Where the: tenant. either runs in 
arrear of one year's rent, or leaves his farm un- 
cultivated at the uſual ſeaſon, the Judge · ordi · 


quired hy the ſaid 4% S. to ordain the tenant 


of th 
ſubſ 


o long; ot 


may be evacuated at any time, by, the mutual 
conſent, of parties, e. g. by the tackſman's re · 
nunciation accepted by the proprietor; but ver- 
bal ren unciations may be reſiled from. 


nunciation thereof to his landlord, forty days 
| befdre the term of Whitſunday at, or imme · 


diately preceding the iſh}; but renunciations 


are now ſeldom reduced into writing, when 
5 they are not to have effect before the iſh. 
The landlord. when he wanted to remove a te- 


nant whoſe: tack was expiring, or who poſſeſſ- 
4 without ac tack, might, by our old cuſtom, 
"A, previous; verbal notice given to him, 


| E him via facti. the very day after the term 


at Which he was obliged to remove, Cr. 268 
5 4. — by 155 55,39. the tenant, ** a pre- 


cept 


„ 6 


nary, When applied to by the proprietor. is re- 


to give ſecurity for the arrears. and for the rent 
Wing crops, if the tack ſhall 

herwiſe, to decern him to re- 

move, as if the tack were at an end. 3. Tacks 


* 


20. Lhe tenant, who intends to quit 33 
poſſeſſion; at the iſh of his tack, ought, in their dz. 


termina- 
Craig's opinion, 268. 3, to deliver a written re- fon. 
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£5 cept ſigned by the landlord, muſt be warned 
arnivg, forty days preceeding the term of Whitſunday 
before deſcribed, perfonally, or at his dwelling. | 
| --: >: houſe; to remove at that term, with his family 
and effects. This precept muſt be alſo execu- 
| ted on the ground of the lands, and thereafter 
3 read in che pariſn · church where the lands lie, 
_ after the morning ſervice, and'/affixed to the 
moeſt patent door thereof. Whitſunday, tho' it 
x be a moveable feaſt, is, in queſtions of remo- 
Ving, fred to the 15th of May, by 1690, c. 39. 
in tene · In Warnings from tenements within borough, 
2 bo- it is ſufficient that the tenant be warned forty 
dn days before the iſſi of the tack, whether it be 
WMhitſunday or Martinmas 2 1. Nov.) 1671, Rid. 
gz and in theſe, the ceremony of chalking 
the door is ſuſtained as warning when pro- 
cWeeding upon a verbal order from the proprie- 
tor; tho? without the warrant of a magiſtrate, 
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Warning 21. This p oceſs of warning was preciſely 
is not now necefary for founding an action of removing 
pr ny againſt tenants, till the above: quoted ict. &. 
necenary- 14. Dec. 1756, which leaves it in the option 

of the proprietor, either to uſe) the order pre- 
ſcribed by 1555, c. 39. or to bring his action of 
. removing before the judge ordinary; which 
5 if it he called forty days before the ſaid term o 
Whitſunday, ſhall be held as equal to a Warn- 
ing. Where the tenant is bound, by an ex- 
preſs clauſe of his tack, to remove at the iſh of 
it without warning, ſuch obligation is, by 
the ſaid act, declared to be a ſufficient warrant 
for letters of horning, upon which, if the land- 
lord charge his tenant forty days before the 
aid Whittunday, the judge is authoriſed to 4 | 
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4 ee 
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ject him within ſix days after the t term of re- 
moving expreſſed in the tack. 


. Extraor- 
22. Actions of removing might, even be dinary e- 


tions of re- 
bcc any previous warning, 1. Againſt vi- moving. 


- fore this act of ſederunt. have been purſued 


eo by Bow i. e. perſons who had ſeized the 
on by force, or who, without any legal 
9275 had intruded into it, after the laſt poſ- 
ſeſſor had given it up. 2. Againſt, poſſeſſors 
who had a naked tolerance. x 3. Againit tenants 
who had n in arrear of rent, during the cur- 
rency of their tacks, P. Falc, 13. 4. Againſt 
ſuch as had ſold their lands, and yet continued 
to poſſeſs after the term of the purchaſer's en- 
try; 1 for ſuch poſſeſſion is without a title. Up- 
on the ſame ground, warning was not requi- 
red, in removings againſt poſſeſſors of life- 
rented lands, after the death of the liferenter 


222 


who died in the natural poſſeſſion: But if he N 


poſſeſſed by tenants, theſe tenants could not 
de diſturbed in their- poſſeſſions till the next 
Whitſunday, that they might have time to 
look out for other farms, Cy. 270. 13.; but they 
might be compelled to remove at chat term, 
by an action of removing, without warning, 
16. Feb. 1628, Thomſon. In the caſe of a life- 
rent-tack, no action of removing was, before 
the above: quoted AS. 14. Dec. 17 56, competent 
on the death pf the tackſman againſt his re- 
pireſentatives, without a previous warning, in 
terms of the act 1555, 13. Jeb. 16 30, L. 
allan; for, in every caſe, where the proprietor 
had granted a tack, warning was neceſſary. 


) 


23. A landlord's title in a removing, let it The 3 
be ever ſo lame. cannot be brought under que- lord's title 
ſion by a tenant whoſe tack flows immediate: ing remo· 


ly from a, but, if HO is to inſiſt againſt te- 
; >  nants, 
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Nia dealt be be perfeR- 
<h a8 feqüüres 

Ihe ſeiſin itlelf 

* 2 ſuffi cient, title againſt, tenants. who cannot 

E * A, better; but, if the defender has a real 

ao) ÞF in the lands, the purſucr muſt alſo pro- 


3010 nants, not is OWN, 


[| 3 7» 


e the relative charter. The ſeiſin muſt be 
rior to the 1 of warning; other- 
* 5 e reeht ill, be null, as granted @ no 
atem; an d conſequently, the remo- 
110 Which is founded on it; but, if an 
155 duld before entry warn a tenant 555 re- 
move, his bare right of apparency 
the warnin it he kewl ſerve Bri and A 
ef on his ſervice, prior to the 7 
| ſubſequent. action 'of nend 5 thay 
W E. Halde ton, If n to - 
move a tenant, ” whoſe rig erived 85 
done who has been in po ht i sought ta 
r that perſon a 8 to the "ſuit... 


Violent | 4. The defender, in a, removing, m muſt, be- 


2 wa Sifering any 82 1 which is not — 7 


Effectof 25. If the action of 1 rearing Hol | 
. from, or if the landlord ſhall, 


verified, give ſecurity to pay to ſetter 
dhe 7 7 5 au, if hey Boda N 
* 1555, c. 39. Theſe are fo. call 
61 law conſiders the tenant's poſſeſſion 
after the warning, as violent. They are eſti- 
mated, in tenements within. borough,. to dou- 
ble the rent; and in lands, to the Tagen pro- 
fits the purſuer could have made of them, by 


1 them either, by a tenant. oF by — . 


ing, accept of rent from the 5 OY 2 any 

term ſubſequent to that of the removal, he Is 

preſunſed to have changed his mind, and tacit 
| relocation 


— 


the fruits, as he had by the 


_—— 


Y bx | en geting 1 inge . ſz. 


relocation cakes N vi aliens of remo- Deeres of 
ving againſt the I of original tackF 22 
man, and decrees” bee, if the order be, — 
uled, Which is ſet forth Jupr. § 21. ib, DEAL 
act of ſederunt, 1756. deck AR to be effectu 
againft the afſignees to the tack, 57 Aten g 
26. The landlord has, in ſecurity of his der The land- 
duty, over and ore the tenants: perſpnal e Gl 
ligation, a tacit pledge ge or hypo pothec, not only'in po ee 
e Roman law, IJ. 7. 5 


in geb. c, Pigh. m9 ys 1 Gr. Ss de fit. ji 


in the'tattle paturing on the ground.” The 
cri, and other Fronten are bypbthecated for 5 
the rent of that year whereot © they are "the 


Matze, b. t § 12.3 for which they re-. 
bo aﬀeaed, tho” 25 landlord ſhould not ue 


— ht for years together, 25. Fah 1627, Hay. 


tue of this hypothec, the Eadlerd can, 


+ "Martin" the corns' upon the ground, tho“ A tes effect 
creditor of the tenant ſhould Have legal e dili- either by 


tention, 


— — ready to be executed againſt them y etentlon, 


e Af the 1 poinding be attempted be 


e term Kepa ment of the tenant's 


82 Hog: may op it, unleſs ſafficient ſecu- 


5 be offered 10 Rita for that year's rent, 2 f. 
. 1737, Cratfurd : And if the tack duty be 


ee victual, the ſecurity muſt be offered 


r the tenant's ſpecißcal delivery of the farm 


bolls, Fat. vol. 1. 2 252. Tho' the poinder Apel 
leave corns on the ground, ſüfficient for an 
ſwering ther rent, the landlord may ſtop the al. 
ligence; becitife what is ſo left, may be de- 
ſtroyed * carried off, before the term of pay- 
ment, ti Which term the landlord cannot 
1 it his own :* But he is not at 1 


4 creditors poinding after the term) 
ufhciency Vf corns Ko, Ls for 2 rent; Ny 
-  ** Canute © 


„ 208 cattle. 


. 
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ee hecan inſtantly appropriate what is f 
i left to his own payment. 


cee. 27. This h As bt intitles the „ 1 
. To recover all corns that are carried off from 


the tenant, either by legal diligence, or vo- 
luntary purchaſe. Tho' a tenant, who is liable 
in filver-rent cannot well pay it, but by the 
ale of his corns, the landlord right extends 
in practice, even to that caſe; — our older 
deciſions carried it ſtill farther, againſt purcha- 
ſers in public markets, 29. March ' 1629, Hay, 
contrary both to equity and public policy. 
either via The landlord may bring back the corns, wi 
ati, out the authority of a judge, if he uſe his elk 
recenti, 11, Dec. 1672, Crichton; unleſs where 

J creditor has made them his own by compleat 
or by a 


diligence, eee Curry. But in 
nen bor _ where the landlord has not exerci- 
action. ſed his right of recovery immediately, he muſt 
| make it good by a common proceſs, . 
a 286. The whole cattle on the ground, con- 
Hypotbec ſidered as a quantity, are hypothecated for a 
ear's rent, one after another ſucceſſively. The 
a 2 0 may apply this hypothec for payment 
0 year's rent, at any time within 
+4 COD months from the laſt conventional term 
of payment, . after which it ceaſes for 
that year. As the tenant may increaſe the ſub- 
ject of this hypothec, by purchaling oxen, 
ſheep, Cc. ſo he can impair it, by ſelling part 
of his ſtock ; but if the landlord ſuſpects the 
tenant's management, he may, by ſequeſtration 
or poinding, make his right, Sik Or was before 
general. upon the whole Rock, ſpecial upon 
every individual. A ſuperior has alfo a hy 
thec for. his feu-duty, of the ſame kind with 
that juſt explained, Mackenzie, EIS LT £2 
_ * i 29. 
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4 0 Vaſſal may fine, his fey, A 10 u- 
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other than the heir expreſſed in the inveſti- 


out the ſuperior's conſent, p. 344. 5 20. But 
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29. I backs of houſas hrewerieg haps and Hypothec | 
other tenements, which have no natural fruits, on invecta 


the furniture and other goods brought into the e tate. 


3 ſet (inves et lala), are hyputheca- 


{ to the landlord for one year's rent, 7. Der. 
;o, Dic But the tenant may by ſale impair 

3 as he might cher of cattle in ru- 
ral tenements; and indeed, in che pirticular 
caſe of a ſhop, the tenant rents it n e 


Jura ny 40 lars has ſale. PAR ty 
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A niserſal ſucceſſors, as heirs ;. or to ſingu- Tranſmiſ- 
lar tugceliors, f 7. e. thoſe: who acquire by gift, 3 . 
or other ſingular title. This gan 9 | 
ſort peg ann bon. is either voluntary, by 5 
diſpoſition; or. neceſſary, by adjudication 

2. By the firſt teudal — no ſuperior coul 
be compelled to receive any vaſſal in the lands, 


ture; for the ſuperior alone had the power of The wat ; 


aſcertaining, to What order. of heirs the fee to wand 
granted by himſelf was to deſcend, Hag. Hb. mii io 
168g, Cleland: Hence Crai . July maintain- ſingular 
ed, that no vaſſal could limit the deſcent uber. 
of his feu, to any new order of heirs, with - 


this right of retuſal in the ſuperior did not take 
place, 1. In the caſe of ereditors appriſers or 
adjudgers, whom ſuperiors were obliged. to re- bo 
cou upon payment of a years rent, 146. 
6. 37.167, c. 19. a In the caſe ot of purcha - 
ſers of hanlerupt eſtates, Who wore put os 


the fame. me With 16 „l.. 


4” A 2 . 
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| i c. 17. joined with 1690, c. 20. The Crown 
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| _ refuſes no v. juntary diſponee, on his paying a 

I cCompoſition to the nnn, of a ſixth part 
. a * the valued vent. W 
5 | 3. Notwithſtanding the genere rule above 
= EL chentioned, indirect methods were in practice 
_— fallen'tipon, to compel ſuperiors to receive all 
1 ſingular ſucceſſors; e. g. by a bond granted by 
if | | the Vaſſal, diſponing, to the diſponee wo 


| thereupon adjudged the lands: And now, by 
. is row 20. Ges. Il. for aboliſbing wardboldings, the legiſla- 
J 8 ture, looking upon vaſſals as proprietors, and 
then for- not merely as beneficiaries, has directed ſupe- 
_ riors to enter all ſingular f ſucceſſors, Who ſhall 


„„ got from the Vaſſal a diſpoſition, contain- 


— —— — - 
. —— — —— — — — 
———— —— —ñ— . 
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4. _ 4 a 2 2 _ 1 
Sz DAE 7 : 


4 ing procurttory of reſignation ; they always 

[1 15 rtkceiving the fees or. caſualities that law intitles 
111 1 4 them te, on à vaſlaPs entry, i. e. a year's rent. 
WA: As this was enacted, merely for the more ex- 
| ii peditious making up of the titles of purcha- 


ſers, without recurring to the former tedious 
methods, it does not ſeem to lay ſuperiors un- 
| der the neceſſity of entering incorporations; 
|| by Which the whole caſualities' of TUPerzority 
11% Would be for ever loſt to them 

hBseſe dif-. 4. Diſpoſitions, to be holden of che diſponer, 

: Pont are tranſmiſſions only of the property, the ſu- 

periority remaining as formerly. 1 his ſort 

does not neceſſarily require a confirmation by 

the granter's ſuperior, becauſe his vaffal con- 

—— — notwithſtanding the ſubaltern 

1 anted to the fubvaſſal; but, beeauſe the 

EE, bea ars property is expoſed to the hazard of 
Confirma- all the caſualities falling by his immediate ſu- 
tions of perior, where confirmation is not-adhibited, it 
— is commonly applied for; and, when granted, 

Mert. it ſeruxes againſt all fuch eaſualities as entirely 
3 " we 
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carry off, or exhauſt the property, eig. forfeis 
ture, recognition, Oc, ; but can hardly be er. 
plained into a renunciation by the ſuperior, of, 
Fi other caſualities ariſing from the nature 
of the feudal contract, which infer only a tem- 
. porary Tight to the rents, or to any part there- 


* 


of, d ᷣ a hog» 6 
F. BaleTights, 2. 3. 8. had by. our, ancient 
law. as ſtrong effects as public; but as they 
might; before eſtabliſhing; the regiſters, have 
been kept quite ' concealed from, all but the Baſe rights. 
granter and receiver, it was enacted for the {e- 3 | 
curity of purchaſers, by 1540. c. 105. that who- h — 
ever purchaſed lands on an onerous title, and mer lar: 


attained poſſeſſion thereof, ſhould be preferred 


to erſons claiming under a private right, tho? 7 bl 
it ſhould bear a date prior to his. Tho the op- 


poſition runs, by the words of the ſtatute, be- 
tween onerous rights gloathed with poſſeſſion, 
and private rights, the act was ſo explained by 
cuſtom, that an onerous and public night, whe - 
ther followed by poſſeſſion or not, was prefer- 
red to a private right, not followed by poſſeſ- 
ſion. Where the baſe right came to be cloath- 
ed with poſſeſſion, it was eſteemed effectual 
from that period; becauſe the preſumption of 
fimulation, ariſing from its latency, was there 
Which ordained the regiſtration of all, deeds ++ 
private as well as public, the moſt ſlender acts 
of poſleflion were admitted, an ſupport of tze 
baſe right. As this diſtinction, which was no 
longer neceſſary after the eſtabliſhment of our 
records, rendered the rights of lands extremely 
precarious, by frequently reſting them on an 
uncertain proof by witneſſes of the diſponees 
i 31701146 oct > 2-1 SS 


vt 


=> 


1 e, accor- 
er * gs to the dates of their ſeveral Keb : 

5 without reſpect to the former diſtinctions of 
baſe and public, or of being cloathed and not 
ecloathed with poſſeſſioen-. 

Public 6. Diſpoſitions to be holden of the granter- 8 

9 Kperibettia be perfeRted, either by confirma- 

x tion, or er ation; and therefore, they ge- . 
e Moon both precept of ſeiſin and pro- | 
©, Cnratpry of reſignation. - When the receiver is 

888 2” compleat his right i in the firſt way, he takes 

ſeiſin upon the precept ; but ſuch ferfin is inct- 

Confiema» fectual without the ſuperior's confirmation; for 

_ tionolpn the diſponee cannot be deemed a vaffal, till the 
| begaben ſuperior: receive him as ſuch, or confirm the 
holding. This confirmation uſed formerl 
to be hibited by the ſuperior, upon the bac 
of the charter or diſpoſition ranted by the 
vaſſal; but, fince — acts impoſing certain du- 
ties on deeds written upon ſtamped paper and 
archment, is always written in a charter apart, 
in which the ſuperior recites at full length the 
- charter confirmed, and then ſabjoins his own 
confirmation or ratification thereof. By the 
2 wil fylein'the tranfmiffion of lands, the diſ- 

- $eifin ta- Poſition contains an obligation and precept of 
ken on a infeftment, both 2 me and de me, in the option 
. of the difponee ; upon which, if ſeiſin is taken 
and 4- ve indefinitely, it is conſtrued in favour of the 
Ks a diſponee, to be a bafe infeftment, becauſe a pu · 
firued, blic right is null without confirmation: But, 


if the receiver ſhall afterwards: obtain the ſu- 
9 perior's confirmation, it is el as if it 
if bad deen, from the beginning, a b ic "Fight. 
| FO Dee 8 e 1680, B. p of 2h Aberdeen. Pn] 
5 C eee Where 
Wn > | „ 5 \ 


right firſt compleated, will carry the property of 


ri. 7 | Rights by Confirmation, bc. 1869 


7. Where two ſeveral public rights of the Confirms» 
ſame ſubject, are confirmed by the ſuperior, tions of 
their preference is governed by the dates of the Public | 
confirmations, not of the infeftments con- emp 8 
firmed ; becauſe it is the confirmation which ference, 


compleats a public right. This was ſpecially 


provided in the caſe of confirmations from the 


crown, by 1578, c. 66.; but the reaſon of the 

rule holds in all confirmations; whether flow- 

ing from the crown or a ſubje&-fuperior ; and 
therefore that ſtatute muſt be con lidered 

merely as declaratory, and not as having in- 
trodnced any new rule, In confirmations from Preference 
the crown, it is the charter firſt paſſing the in confir- 
ſeals that is preferred,-becauſe the ſeals are in matiorg 
place of the royal ſuperſcription, 26. Feb. 1686, Tom the | 


I. Clackmannan ; unleſs he, who has preſented 


the firſt ignature, has been obſtructed in com- 
pleting his right, by the indirect methods or 


nimious diligence of his competitor, 6. 6. Dec. 


1678, My, 135 
2. Tho' a public right becomes, by the u- Eifeat of 
| pores; s confirmation, valid from its date, St. 2. confirma- | 


28. yet if any mid-impediment intervene tion. 
betwixt that period and the confirmation, to 


| hinder the two from being conjoined, e. g. if 


the granter of a public right ſhonld afterwards 
grant a baſe right to — upon which ſeiſin 


is taken before the ſuperior's confirmation f 
the firſt, the confirmation will have effect only | 


from its own date; and conſequently the 


* 


* lands, preferable to the public one. 
9. Reſignation is that form of law; by which Refigus- 


a vaſſal ſurrenders his feu to his ſuperior; ancktion af 
it is either ad perpetuam remanentiam, or in eee. 
vorem, In reſi ignations ad remanentiam, where 
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debed. could have affected any ſin gular ſuccellor, as 


bd is now ſupplied by 180 . 
| Refigna: 10. Reſignations in dee, are made,” not 


en, ſhould, remain wich the ſuperior, but that it 


f does not nations ad remanentiam, of diveſting. 


99 _- » Of 'the Tranſmiſſion of 5 Book II. 


e the fon. io refigned. to the effect that it may.re- 
main with the ſuperior, the ſuperior, who be- 
fore had the ſuperiority, acquires, by the re- 
Aghation, the property alſo of the lands re- 
ſigned: And as his infeftment in the lands ſtill 
ſubſiſted, notwithſtanding the right by which 

he had given his vaſlal the property, there- 

fore, upon the vaſſal's reſignation, the ſupe- 

rior's right of property revives, and is conſoli- 

dated with the ſuperiority, without the ne- 
ceſſity of a new infeftment; fo that reſigna- 

tions 4d remanentiam are truly extinctions, not 
tranſmiſſions of a right. The property returns 

Sl by this reſignation to the ſuperior, with all the 
— bor- burdens charged upon it by the vaſlal, which 


feus, tacks, rights of annualrent, &'c,; for che 
ſuperior's voluntary accepting of. the reſigna- 
tion from the vaflal, implies a confirmation. of 
all theſe. The reaſon has been already given, 
BY why. it is otherwiſe, when the fee returns to 
the ſaperior in virtue of any feudal caſuality 
2. f. 35. This ſort, of ea was not or- 
1 to be recorded by e act 1617, for re- 
A real rights; which omiſſion, becauſe it 
weakened - the, ſecurity of anger, ſucceſſors, 


in fa-gith. an intention that the property reſigned 
 thovld be again given, F in favour either : 


of the reſigner himſelf, or of a third party ; : 
They have not therefore the eſſect, li 


diveſt we ſigner; for the ſurrender is not atteride« 


| Ne ps purpoſe, or a e on N rring | 


Shes 


Uh! 


\ 


Ly 


PE 


Tit. 7 * 1 Rights by Confirmation, _ ( 


the property to the ſuperior, but is only uſed 


as a ſtep to convey it to another; conſequently 


the fee remains in the reſigner, till the perſon in einn 
in whoſe favour reſignation is made, gets his by the re- 


right from the ſaperior perfected by ſeilin, fg rr od 


Cr. 436. § 17. And it is, becauſe reſignations in 


favorem, are but incompleat perſonal deeds, that 


our law has made no' proviſion for recording 


them. Hence, the firſt ſeiſin on a ſecond re- 
ſignation is preferable to the laſt ſeiſin upon the 


firſt reſignation; but the ſuperior, accepting a 
ſecond rolignation, whereupon a prior ſeiſin 
may be taken in prejudice of the firſt reſigna- 
tary, is liable in damages. In all reſignations, 
the vaſſal ſurrenders the lands, by giving the 
ſymbol of ſtaff and baton on his knee to the: 
ſuperior, who in the caſe of a reſignation in fa- 


\ 


Form of 
reſigna · 


tion. 


vorem, immediately delivers it to the diſponee: * 


And upon this fact, a notorial 1 8 
extended, which compleats the act of reſigna- 

tion. A pen is in practice uſed for a ſtaff, 

the ceremony of reſigning. 


11. Reſignation may be made eithel bw the Reſign igna- 


vafſal himſelf, propriis manibus, or by his pro- tion r 
curator, in virtue of the procuratory, or power 5, 8 


to reſign, contained in the diſpoſition. If the 
vaſſal reſign ad remanentiam, proprus manibus, he 


bimfelf, as well as the notary, muſt ſign the 
kae 1555 c. 38.; which ſtatute is ex- 


in general terms, though it was per- 
tend ed to take place, only where the 
2 * guer had ſubſcribed no previous obligation 


reſſe 


or conveyance, that ſuch reſignation mignt 


not reſt ſolely on the credit of the notary. Le- 
nements within borough.had been long reſign- 
ed erroneouſly, by the ſymbols of earth and 
| rs and __ reſignations were ſuſtained, in 


55 
Symbols of 


reſignation 
within bo- 


reſpect rough, 
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the Tranſmiſſion of F Book It, 


reſpect of the univerſal communis error, 7. Feb. 
1708, Calderwood: But, by Ad S. 11. Feb, that 
year, all ſymbols are prohibited in reſigna- 
tions, other than ſtaff and baton. 


The ad 12, By ſtatute 1894, c. 214. the elbe of 
diſpenſing producing procuratories or inſtruments of re- 


— ſignation, or procepts of ſeiſin, is diſpenſed with, 


tion of re- Where the rights and infeftments themſelves 
ſigna" have taken effect by poſſeſſion, for forty years 


tion. together. Procuratories and precepts were, in 


thoſe days, written ſeparate from the diſpoſi- 
tions on which they proceeded ; — the view of 
the act was, that the validity of the infeftment 
_ not depend upon the preſerving of wri- 
__ tings, which were conkdered as little worth the 
| — But now that the procuratory or pre- 
cept is ingroſſed in the deed of alienation, and 
that tailzies are frequently executed by ſimple 
procuratories, ſuch rights, if not ſupported by 
ſome ſeparate deed diveſting the granter, can- 
not ſtand on the footing of this act, (tho they 
may, in moſt caſes, be ſupported by the poſte - 
rior act of preſcription, ſee 3. 7. 2. 3.), without 
production of the procuratories; becauſe theſe 
are really the deeds of conveyance, which were 
=_ deſigned to fall under the ſtatute, In bur- 
ze-tenements, the inſtrument of ſeiſin con- 
tains e whole tranſaction, without any ſepa · 
a inſtrument of- reſignation; and therefore 
| Sign, expreſlinig- reſignation, of theſe: to have 
been made, conſtitutes a valid right, even ** . 
fore the lapſe of forty years. 
Tranſmif- 13. By our former * we one who was 
ſion of ed with a+ perſonal right of lands, i. e. a 


perſooal right not compleated- by feilin, eflc@ually- di 


_—_ * veſted himſelf — — it to another; after 
| | lainec . 


could 
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od be carried by a ſecond diſpoſition, be- 
cauſe a, perſonal right is no more than a jus 
ebligationis, which may be transferred by any 
deed, ſufficiently exprefling the will of the 

ranter. But this doctrine, at the ſame time 
that it rendered the ſecurity of the records ex- 
tremely uncertain, was not. truly applicable 
to ſuch rights as required ſeiſin to compleat 
them; and therefore it now obtains, that the 
| granter of a perſonal right of lands, is not ſo _ 


diveſted by conveying the right to one perſon, 16 


but that he may effectually make it over after- 
wards to another; and the preference between 
the two does not de end on the dates of the 
diſpoſitious, but on the priority of the ſeiſins 


following upon 7 2 l. 3 17 37, Bell; ſee 


Aldh 22. Dec. 178051 


11 x r. 8. of redeemable Rights. | 


A*. heritable right i is ſaid to be edeematile Redeem- 


when it contains a right of reverſion, or 


able rights 
containing 


return, in favour. of the perſon from egy . 


the right flows. Reverſions are-either legal, 
which ariſe from the law itſelf, as in adjudica- | 
tions, which law declares to be redeemable with - 
in a certain term after their date; or conven- 
tional, which are conſtituted by the agreement 
of parties, as in wadſets, rights of annualrent, 


and rights in ſecurity. A wadſet (from wad wadſet. 


or pledge) i is a right, by which lands, or other 
heritable ſubjects, are impignorated by the 
proprietor, to his creditar, in ſecurity. of his 
debt; and like other heritable rights, is per- 

fectell by-ſciſin. The debtor, who grants the 
wadlſet, 11d has the right of reverſion 1 is called 


* | WE 


We: 


— — 
. ACE ͤ——— 
* <a * —— 

- 2 a” FS Fa 
2 »4 = 


Y 


— os — 2 —— - _- -- u — — - — — 
” — — — — — —— —-— —— . ³V—— —bz 


. 


* 


1 


. 
n = "ll 


"> 
7 n 


194 Of ant Age, Book U. 


the reverſer; and the creditor receiver of the 
wadſet. is called the Wadſetter. oy 
ate 5 Wadſets were, in the reign of David II. 
granted in the form of à charter, whereby the 
reverſer impignorated to his creditor the lands 
therein mentioned, to be enjoyed by him, un- 
til payment ſhonld be 89205 of the ſum lent, 
 Stene, voce Reverfion. But a cuſtom prevailed in 
the reign of James III. of executing theſe rights 
\ : the form of irredeemable diſpoſitions ; and 
Reverſions the right of reverſion was granted to the debtor 
L tans |» 5 ate writing. By this means, wadſet- 
ters, who appeared from the face of their rights 
to be abſolute proprietors, had it in their power, 
by aliening the wadſet-lands, to defeat the re- 
verſion competent to the er which, bein 
"| no more than a perſonal. right, could only 44 
fect the RR YL himſelf and his heirs, but not 
his ſingular ſucceſſors. To obviate theſe frauds, 


made real, all reverſions were declared real rights, though 


105 
8 4 4 * 


ceſſary in order to give them this effect, the 
rights of ſingular ſucceſſors were rendered in- 


- granted in writings apart, 1469, c. 28.; but, 
as the act did not make their rages. ne- 


if regiltred ſecure, till 1017, c, 16. which ordains reverſions 


in the regi- 


„ ſeparate WItin ngs to be recorded in the ſame 


regiſter with ſeiſins, otherwiſe, not to be ef. 
fectual againſt ſingular ſucceſlors. Wadſets, 
| by the preſent practice, are commonly made 
out in the form of mutual contracts, in which 
one party ſells the land, and the other grants 
- the right of reverſion. © 
| Gb dens to grant reverſions, as well 
as reverſions themſelves, are direct Fe, by this 
act to be recorded; theſe, within ſixty days af. 
5 ter . date; and e 0 W & 
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verſions. 
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ter the wadſet is itſelf made real by ſeiſin. An 
eik to areverſion is a writing ſigned by the re- 
verſer, acknowledging the receipt of a farther 


ſum lent by the wadfetter, and declaring the 


wadſet not redeemable, till payment 0 the 
laſt debt, as well as of the firſt. Theſe, as 
burdens upon, and conſequently parts of the 
reverſion, are alſo real rights, if regiſtred in 
terms of the ſtatute. Reverſions incorporated ; 


Fiks to re- 
verſions 
mult be re- 
giltred. 


Reverfion 


in eremio 


in the body of the wadſet are excepted from ;,,;, need 
this act; becauſe the ſingular ſucceſſor in the not be re- 


wadſet is, in that caſe, ſufficiently certified of 


giltred. _ 


the reverſion, tho? it be not regiſtred, by look - 


ing into his on right, which bears it in gremio. 
Reverſions of burgage-tenements were in like 


manner excepted, but theſe are ordained alſo | 


to be recorded, by 1681, c. 11. 
4. Rights of reverſion are generally eſteem- 


ed tric juris; yet they go to heirs, tho” heirs 
ſhould not be mentioned, unleſs there be ſome far 


clauſe in the 4. — diſcovering the intention“ 
of parties, that the reverſion ſhould be perſonal 


to the reverſer himſelf, 9. Fan. 1662, E. Mur- 
ray. In like manner, tho” the right ſhould not 
ex a power to redeem from the wadſetter's 


her, as well as from himſelf, redemption will 


3 


fions, how 


e 


be competent againſt” the heir, 6. Feb, 1630, _ 


Muir. All our lawyers have affirmed, that re- 
verſions cannot be aſſigned, unleſs they are 


taken to aſſignees, St. 2. 10. 7.—Cr. 224. 8 3. 
But it is certain, that from the favour of legal 
| diligence, they may be adjudged. 


5. Reverſions were ſometimes Vurdened with 


a power to the wadſetter, to hold the lands in 
tack, for a certain number of years after their 
ee or a back. duty equal to the git 


* 


Tack Ry 
the rever- 


ſer, to ſub» 7 


liſt after 
redowps 
tion, 
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bus. tant clauſes in contracts, infeftments, and obli· 


Res. the value of the lands, the right of redemption 
tual, 


2 t b „10. N 
Orderof | of s 6. 4 reſcription 10 Nov. 1788, Pollack. - 


: —— there to receive payment of his debt, .there- 


h bs | | Of eee. Ripe on 


1% 4+ 4 4 #4 


unque, without ciation in point time; 
8 a n is adjected to 4 reverſions, that 

the debt be not paid againſt a determinate 
? " | . daa, the right of reverſion ſhall be irritated, 
3 45 the lands ſhall become the irredeemable 
* ety. of the wadſetter. Tho' this ACTOR 
aum ( Pactum legis commiſſoria in naribus] was 
* cone: e the . 18 contra bones 


miſſor ic 


in piguori· Notes, l. lt. 0. de pact. pign.; 3 yet. all irri- 


gations, are effectual with us, by 4d S. 27. 
Mu. 15921661, c. 62. $ 44 } Nevertheleſs, 
where the irritancy is penal, as in wadſets, 
* in which the ſum lent falls always ſhort of 


it is eſſec- 1 by indulgence continued tothe reverſer, even 
after the term has expired, while the irritancy 
is not declared. But the reverſer, if he does 
not take the beneſit of this indulgence, within 
| forty years after the lapſe of the term, is cut out 


the reverſer would redeem his lands, 
OP he 7 5 uſe an order of redemption againſt the 
wadſetter; the firſt ſtep of Which, is premo- 

P, remoni- nition (or notice given under form of inſtru- 
tion. ment) to the wadfetter, to appear at the time 
and place appointed by the reverſion, then and 


redemp- 
ion, nos upon to renounce his right of 1 7 In the 
OY -0 Sh of a. If "Toe 
£02 \ olden 


the time and place appointed, or refuſes th 


holden baſe, it is uſual to inſert in the wadKtr 
ter's renunciation, a procuratary of reſignation 


in the hands of the ſuperior granter of the wad- 


ſet, ad remaucutiam; and to regiſter the inſtru- 


ment taken thereupon in the regiſter of rever- 


ſions: But a renunciation by itſelf, if dul 

regiſtred, re · eſtabliſhes the reverſer in the full 
right of the lands. Where the wadſet Was 
granted to be holden of the granter's ſuperior, 
letters of regreſs from the ſuperior were neceſ- 
fry by our former law, by which he became 
bound, again to receive th verſer his Qi 

vaſſal, upon redemption of the lands; but now, 
ſince the act 20. Geb. II. c. 50. the ſuperior, tho 


he has granted no ſuch letters, muſt receive the 


reverſer, on payment of a year's rent, if he pro- 
duce a diſpoſition from the wadſetter, contain- 
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* 


Letters of 
regreſs. 


e reverſer his old . 


ing pracuratory of reſignation. If, at execu- _ 
ting the wadſet, the A N has granted let- 


ters of regreſs, he wil 


him, without payment of the year's rent. Let- 1 


ſucceſſors in the ſuperiority, if they are not 
regiſtred in the regiſter of reverſions. All wad- 
ſets that remain perſonal rights, are extin- 
zuiſhed by ſimple diſcharges, tho they ſhould 
7. If the wadſetter either does not appear at 


ters of regreſs are not effectual againſt ſingular 
1 


- : 7 


redemption· money, the revetſer muſt conſign 


it under form of inſtrument, in the hands of 
the perſon thereto appointed in the right of re- 
of the clerk to the bills, a clerk of ſeſſion, oer 
any reſponſal perſon. An inſtrument of con- 


verſion; or, if no 


ſignation, tho? it proves that the proper ſo- 


Conſigna- 
tion of the 
redemp- 
tion o . 


emnities were uſed, yet, being but the aſſer- 


orders of 9. Tho? a right of ri 1, which is b 
redemp- 2 faculty to redeem, 1s ſaid not to be aſſignable 


. 
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tion'of a notary, cannot fix the receipt of con- 
_ igned money upon the conſignatary, without 

an acknowledgement ſubſeribed by himſelf. 
Extrinſic bonds due by the wadſetter to the re- 

verſer, cannot be conſigned in place of the ſums 
contained in the right of wadſet; for com- 
penſation is excluded by the reverſion itſelf, 
Which requires conſignation in current money: 
But where the compenſation is founded on an 
article contained in the wadſet- right, it will be 

; receiyed, 2. Fan. 1667, Hog. This inſtru- 
its effeds. ment of conſignation compleats the order of 
redemption, ſtops the farther currency of in- 

tereſt againſt the reverſer, and founds him in 

an action for declaring the order to be formal, 

72 the lands to be redeemed in conſequence 
Declara- 8. Declarators of redemption are not com- 
tors of re · petent to the reverſer's apparent heir; for an 
demption. heir before entry has no title to fue on the 
flights of his anceſtor, 19. Fan. 1672, Lord 
Lat; but they may be inſiſted in, againft 

the wadſetter's apparent heir; becauſe in chu- 
fing a defender, no more is neceſſary, than 

1 he have an intereſt to oppoſe the ſuit: Vet 

uch heir is not intitled to the redemption- mo- 

ney, though the lands ſhould be found redeem- 
cd, till he compleat his titles, and fo be capa- 
ple of re- inſtating the reverſer in the lands, 10. 
T! ˙— » 


3 a 
j 141137 * 


Ss 
* 


on, which is barely 


nion may without ſpecial powers, yet an order of re- 

be abgn- Jemption uſed 17 it may be made over to 

„ .. Aivthex, becauſe the faculty is, by the order, con- 

e SHE 12 15 4 ; WETE — 9 £4.44. 92+ 4 * 71 ct 22 FS yerted ; 
„ . 213 3yd wad Jo; Hott in 
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verted into an eſtabliſhed right: The depoſited 

money may doubtleſs be e and of courſe 

the aſſignee muſt be intitled to proſecute the 
redemption. The act 1617, which requires gut need 
the regiſtration of grants of redemption and not be re- 
renunciations, does not make it neceſſary to giltced. 


regiſter orders of redemption, tho? theſe, Join- 1 


ed with the gecrees of declarator following 


upon them, are truly legal renunciations, 


and evacuate the right of wadſet, even in que- 
ſtions with ſingular ſucceſſors, Mact. Oh. on 
11 i... 

10. After decree of declarator is obtained, Till chat 
by which the lands are declared to return to rn 
the debtor, the conſigned money, which comes conſigned 


in place of the lands, becomes the wadſetter's, money be- 


who therefore can charge the conſignatary upr long to the 


on letters of horning, to deliver it up to him; everſer ? 
but, becauſe the reverſer may, at any time de- 
fore decree, paſs from his order, as one may do 
from any other ſep of diligence, the conſigned 
ſums continue to belong to the reverſer, till RY 
that period ; and conſequently the wadletter's 
intereſt in the wadſet continues heritable. If, 
therefore, decree is not obtained, till after the 
death of the wadſetter, the redemption-money 
will belong to the wadictter's heir, and not to 
his executors; but, the moment. the lands are 
declared redeemed. by the decree, it becomes 


moveable, becauſe: it can be no longer e 9 
be ſecured on land, 


11. If the wadſetter 3 8 have. big E Fe 
ney rather than the lands, he muſt require from of requiſi- 
the reverſer, under form of inſtrument, the tion; 
ſums due by: the FUR: in e a che * 

„ i + 1.44 30M Ss a6 
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| its effets 3 This inſtrument of requiſition did, by the 
former law, diffolve the real right conſtituted 


by the wadſet, and conſequently made the ſums 
contained in it moveable, 2. 2. 9:; but now, 
thit proviſion: is generally made, by a ſpecial 


„ in the right, that no diligence to be uſed 


upon it, 41 weaken the real fecurity; the 

wWadſet ſums, by our preſent law, continue he. 

it may be ritable, notwithſtanding requifition, It has 

* been adjudged, that requiſition ma = be paſted 

TM from, by the wadfetter, even after the reverſer 

oP has conſigned the redemption- money in con- 
ſequence. thereof, 14. Nov. 17 10, RH. 


Walter 
112. Wadſets are either proper or improper, 
8 2 LA A proper wadſet is that whereby it is agreed. 


that the uſe of the land ſhall go for the uſe of 
the money; ſo that the wadfſetter takes his ba. 


"' zard of the rents, and enjoys them without ac · 


counting, in ſatisfaction, or in ſelutum of his 
intereſt. Tho! therefore the rent of the lands 


ſhould be leſs than the yearly intereſt of the 


ſum lent, the lands are redeemable upon pay- 
ment of the bare principal ſam, without any 
claim for 4. —— intereſts; if it amounts to 
more, the wa 


of the principal ſum. Where the wadſetter 


thus ſubjects himſelf to Ml the chances by which 
the fruits may be loſt, it is 2 proper. wadiet, 


though" the reverſer ſhould be obliged to pay 
5 the public burdens, Dirl. 436. P. Tale. 114. 

Sie act 166 1, c. 52. 5 13: — "BY 1 1 
13. In an improper wadſet, e reve er, 

E ny rent ſhould fall ſhort ef the intereſt, is 
taken bound tè make up the defcieney; Fit 
| unt to more, the wadſetter is obliged 
© WS 


ter is not obliged to impute 
the ſurplus (in /ortem) towards the extinction 
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to impute the excreſcenge towards extinction, * 
of the capital: And, as ſoon as the whole ſums, 
principal and intereſt, are extinguiſhed by the 
wadſctter's poſſeſſion, he maꝝ he compelled to 
renounce, or divęſt himſelf in bn of By rer 
verſer. Where the waꝗſetter, in p lace of 


ſeſſing by himſelf, grants à back-tack tack of F-the ade e, 


os the reyerſen, for payment e 11 ee 
reſt of the wadſet · ſums, as the tac! Un a 
wadſet is thereby rendered imprnper 3; for 
vadſetter has, in that event, no chance af get · 
ting more than his iatereſtʒ and e 10 111A 
the redemption is burdened, not an * ug "_ 
payment of the principal ſum, ae by intcy 
reſt, or tack-duties remaining uopaid. Hut this 
burden is ineffectual —.— — we besten 5 
if it be not expreſſed in the tm d b. an - 
or if e in 
1 reg enn * 

4. If the wadistter be intitled. by. + Cn 
to —— the rents without acgunting, aden 
at the ſame time, the: reyerler he ee 4. 
the hazard of their ene eee ai buon; 
juſtly declared uſurious, by tas 2351544909 
where the wadſetter runs no riſk Of lng any ei u 
part of his intereſt, he thapld haye ne chance 
a drawing more. By. 1 in the 

ſame ach, i was provided, that, in proper, wad- 

ſets granted before. the date of che ſtatute, A 
wherein unreaſonable advantages had been ta- = 
ken of the debtors, the wadſetter ſhould, durix "A 


the nat requiſition of the ſym lent, be obliged, are . 


either to quit his poſſeſſion to the debtor, gi 
his giving ſecurity to pay thę intereſt, ov tq he is 5 3 2 
ject himſelf to account. for the ſurplus- rents, as” ſemusge 
rene wadſets, This branch gf the ſlatute 
740 1393 2: 9t:rr 70.488 G Rc oy Wy 
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appear both from its narrative and the enact- 
ing words, to be limited to ſach wadſets as were 
ted anterior to the ſtatute; but the ſubſe- 
uent practice has extended it to all wadſets 
The re- Without diſtiition: Either the reverſer him- 
_ ” ſelf, or any in his right, e. g. a diſponee or ad- 
ms judger, is intitled to make offer of ſecurity to 
8 * 6 Wadfetter, in terms of this ſtatute; but the 
- Fer fecuri- reyerſer's perſonal creditors have no ſach/ pri- 
iu. b vilege, ſince their debts are no titles of rw 
. fion, 10. Nb. 1713, E. Leden. f 
Right of 15, Infeftments df aiivealronty the nature of 
apnval-' whit ch Has been explained, 2. 2. 3. are alſo re- 
— 2 - , deentiable rights. A right of annualrent does 
hot carry the propert) of the lands, but it cre- 
ates areal'zzxus or burden upon the property, 
for payment of the intereſt or annualrent con- 
tained in the right; and conſequently, the by- 
gone "intereſts due upon it are debita fundi. 
e he annualrenter may therefore inſiſt in a real 
poinding action for Obtaining letters of poinding the 
of the und, upon Which he may diſtrain the corns, 
ground is Cattle, or ther moveables upon the lands, for 
ben u. Paymick f his intereſt. Ihoſe corns, c. in 
Fon + fo fat a8 they are the property of the debtor 
hnuimſelf, may be poinded by che creditor, to the 
Full amount of _— debt due to him; but the 
gods belonging to the debtor's tenant can be 
3 2 oinded only to denden of the rent due by 
e dich to his landlord, a8 fhall be particularly ex- 
| d . A which extent the annual- 


11 
ber renter , ik he' pleaſes; ſue the tenant in a 
0 erſonal action, towards the payment of his 
gainſt be. ſt intereſt: And in a competition for thoſe 
tenants. fents, the aüntalrenter's preference will not 


end on his having uſed a poinding of the 


U 


9 for his right Was ; compleat by the 
| rt ; 


L 


| 


a_—_ MA ha . co. ot. Aawk 1 n a. 0 


pike and the power of poinding the 3 
ariſing from that antecedent right, is mere fa - 
cultatis, and need not be exerciſed, jif payment. 
can be otherwiſe got, Fac. vol. 2. 1. As it is on- 


ly the intereſt of the ſum lent, which. is a bur- 
den upon the lands, the annualrenter, if he 
wants his principal ſum, cannot recover it ei- 


ther by poinding or by a perſonal action againſt 


the debtor's.tenants, but muſt demand it from 
the debtor himſelf, on bis perſonal obligation 
in the bond, either. by. requiſition, or by a 
charge upon letters of HOrnang, according as 


the right 1s drawn... 


16. Rights of amal ent. A  ſervitudes 1 
upon the property, and conſequently conſiſtent . ; 


with the right of property in the debtor, may 
be extinguiſhed without reſignation. . Where 
they were made out after the old ſtyle, 2. 2. 


3: formal renunciations were neceſſary, —_—_— 
it behoved the debtor to record in the . 
of reverſions; becauſe ſuch rights were truly 
hits of annualrent came; 

by a variation in te form, to be acceſſory ta 

a perſonal obligation, which is extinguiſhable 


wadſets: But, when ri 


merely by payment or intromiſſion, renuncia- 
tions were no longer required to the extinc- 
tion of them; ſee 8. July 1680, Rankin, 


LT Infeftments4 in ae are another kind Rights af, 
of redeemable right (now frequently uſed in rity... 


place of rights of annualrent), by which the re- 
ceivers are infeft i in the lands themſelves, aud 
not ſimply. in an annualrent forth of them, f 
ſecurity of che principal ſums, intereſt, an 
penalty, contained in the rights. Theſe -7 
when they are granted, not to creditors, for = 
payment of their debts, but to cautioners fox ** 


* 9 LEE: SEGA are called infeft⸗ 
5 ments 
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ments of relief. If in iffeftment in ſecuri- 
ty be granted to a ctediter; he may thereupon 
enter itrto the immediate or of che lands 
or unhüalfent fof his payment; whereas ri 
have no of tehef- — and Have ho opera- 
preſent ef · tion: till tHe eautiener either pays the deht, or 
ſet; js dinre led Tor it, except in the ſpecial eaſes 
menticned, 4. 3. 26. Infeftments of relief are 
may be grantetl. ork the beh6of of the ereditor, who 
_ renounced is ng pH te the right; but for the cautioner's, 
K. therefore may renomnee it at his pleaſure, 
enter, Hare: $45; . But if the eteditor, by adjudging 
the ſright of relief fromthe catitioner; ſhall car- 
ry it to Rimſelſ, the eaifioner cannòt thereafter 
reneunce it, in Prejudice of hitt-who has affected 
Secarity, it by legal deligenlee. Where a right of ſecu- 
| fordebis fity is granted, either fer pay tient of for re- 
woe, Heb; net only of dedts alteddy centracted, but 
how limi- fo he con tracted, by the gramter, its effect, as 
ted. to fürure conträcttiehs, ib feſtrietsd to the debes 
det af be contracked geen the date of the 
ſeiſit following on it, by This was 
| Cnadted. becauſe ſack ſeen fund by 
to be frequently granted 20 covers 
to fad. Intefementb 18 ſeetrity are extif- 
____ guliſhed, ss rights of /afinwalrent.- 
" Preference 18. Aff rigbes of anhusifent, rights/in fe. 
can curſty, aud generally whatever *confiifutes a 
„ Feal Furdem on the n an 
1 ddication, which is preferable ts all 
Gitatiens, r other dili ences, - rttterven | 
edel the Gate of the ad f the 4djugi- 
cation dediiced oni it; not only for the princi- 
Pil uf tantained in Ae right, but afſo for the 
Pat intereſt contained in ehe ajudies. 


e 


 . WRoJe: 


oft teal debts, or bits fad 1s prey 


reſerved 


Wm * 
referved. * act 166 1, c. 62. eſtabliſhing 1 
the pari paſſu preference of adjudications; but A 
in order to obtain it for the intereft of the A 
intereſt accumulated in the adjudication, fuck 
adjudication muſt procecdion procl queen 
ing _ grout: n eee KN 
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E vitud is 4 burden affecting Hirds, of o- er. 
ther heritable fabjeds, wheteby the pro- i | 
prictor is either reſtraitied from the full ufe of . 
what is his own, or is obliged to fuffer another 
to do ſomething upon it PServitudes are ei- 22 
ther natural, legal, or conventional. Nature it- natural. 
felf may be ſat to conflitüte a fervitude upon 
inferior tenements, whereby they muſt receive 
the water that falls 17 thoſe that ſtand on 
higher ground. Legal ſervittides are eſtabliſli legal. 
eck by ftatute or cuſtom, front conſideratiotts 2 
of public policy among which 7 be 1 875 oe: fo 
bered the reſtramts laid upot the 
of tenements within the city of bot 
by 1621, c. 26; and 1098, c. 8. There ts as great or cn 
a variety of conventional fervitndes, às there "ftivhal: 
are ways by which the 1 of property tttay 
be reſtfained by paction, in favour of another. ”— 
2. Conventionat fervitudes art cofiſtituted, Servirudes 
either by grant, whete the will of the "party dr nt... 
berdletrn is expreſſed in. writing, or by pre: — 
feriprion, where his conſent is pfefume from bon 
his acquieſcence in the 9 x ears. 1 * 
ſereeucde conſtituted by rant; is 
not as TCH en g Wes 25; fog it fics , - 
ceſſors, unleſs the'gratites 158 been in che ue or 
exereiſe of bis right; which in vulgar {peeck is 
Wee no hmpropety rede dent 
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are incoi al rights, affecting the property 
of — few of which are capable of pro- 
| per poſſeſſion: They are valid againſt the 
0 ——5 and his heirs, even without uſe. In 
TO ſervitudes that may be acquired by preſcription, 
| forty years exerciſe; of the right is ſufficient, 
without any title in writing, other than a char- 
ter and ſeiſin of the lands, to whiqu the nav 
tude is claimed to be du. 
| Difference g. 3. Servitudes conſtituted by grant. ue n 
betrwint effectual, in a queſtion with the ſuperior of the 


* * * 4 
$ * os * y 
206- : 1e r 
wag e * * 
i * © 47 


wk + * tenement 2 7 with the ſervitude, unleſs 


his conſent be adhibited; for a ſuperior cannot 


dt hurt dy his vaſſal's deed: But, where the ſer- 


vitude is acquired by pre eſcription, the conſent of 
the ſuperior; whoſe right afforded him a good 
title to interrupt, is implied, A ſervitude by 
grant, tho followed only by a partial poſſeſſion, 
-[ muſt be governed as to its extent, by the tenor 
of the grant; but a ſervitude by preſcription, is 


. EN =D eg by the meaſure or degree of the uſe, bad 


%. * 


ROOT : by him who preſcribes; agreeably to the ma- 
im, fantum praſeriptum quantum poſeſſum. |, 
Predial  . Servitudes are either predial (ſometimes. 
. ſervitude, real) or perſonal, Predial ſervitudes are 
..- burdens impoſed upon one tenement, in favour 
of another tenement. That to which the ſer- 
- vitude is due, is called the dominant, and that 
- which owes it, is called the ſervient tenement, 
8 perſon can have right to a predial ſervitude, 
he is not proprietor of ſome dominant tene- 
ment that may have benefit by it; for that 
right is annexed to a tenement, and ſo cannot 
paſs from one perſon to ano jher/ unleſs ſome 

| tenement goes along with 4 7 hs 
Rural ſer 5, Predial ſervitudes are e into rol 


* ſeryitudes, or of lands; * TO urban ! 


„ 


, eee 


or of houſes. The rural ſervitudes 30 the Ro- 
mans were iter, actus, via, aquæductus, agquæ- 
hauſtus, and jus paſcendi pecorts. Similar ſervitudes 
may be- conſtituted! with us, of a foot-road, 
horſe-road, - cart-road, dams and aqueduas, 

_ watering! of cattle. and paſturage. The right 
of a hi 3 is not a ſervitude conſtituted in 
favour 2 particular tenement; but is a light 
common to all travellers. The care of ligh- 

ways, bridges, and ferries, is committed to the 
ſheriffs, juſtices of peace, and commiſſioners 
of ſupply. in each ſhire, 1669, c. cer c. 9. 
—1686, c. 8.5. Geo: I. c. 30. 4 
Gs Common paſturage, or the right of feeds "Common 
ing one's cattle upon the property of another, paſturage; 
is ſometimes conſtituted by a general clauſe f 
paſturage in a charter or diſpoſition, without 
mentioning the lands burdened; in which caſe, 
| an right comprehends, whatever had been for- ali it 


merly appropriated to the lands diſponed, out * 


of the granter's on property, and likewiſe all 
paſturage due to 4 — out of other lands. 
When a right of paſturage is given to ſeveral 
neighbouring proprietors, on a moor or com- 
mon belonging to the granter, indefinite; as to 
the number 7 cattle to be paitured, the extent * 
of their | ſeveral rights is to be proportioned, 
according to the number that each of them 
can fodder in winter, upon his own dominant 
tenement; which proportions may be ſixed by 
an action of ſeuming and rouning, two old 
words ſignifying the form of law, by which 
the number of cattle, that each proprietor may 

ture upon the moor, is aſcertained... - 
7. The chief ſervitudes of houſes among the Urban 


ſervitudes, 


Romans were thoſe of ſupport, vg. figni im: or of hou- 
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the n of fixing in our neighbours wall a 
joiſt or beam from our houſe: The ſecond was 
that of reſting the _ of one's houſe upon 
his 8 wall, de ſeru. pred. urb. 
In this laſt, he who OT the 7 hk was 
bound, not only to ſuffer the houſe to reſt on 
his wall, but to repair the wall, 4s —— 
unit for ſupporting that weight, d. J. 23.3: not 
from the nature er which Id the 
ſervient tenement under no obligation to do, 
but merely to ſuffer; but in virtue of an expreſs 
ſtipulation in the right, J. 6. § 2. , ſerv. vind. 
_ By our cuſtoms alſo, the owner o the ſer- 
vient tenement is not obliged; in a ſervitude 
olf ſupport, ty repair it, unleſs.the ſervitude be 
1  exprolly ſo conſtituted, St. 2. 7. 6—Þr. 117. 
=_— 22 8. Where different floors or ſtories of the 
tions of me honlſe belong to different perſons, as is 


— of frequent in the city 2 Edinburgh, the p 


$enement ded; the roof remains a common roof to the 


ſupports the whole; ſo that there is a commu- 
nication of property, in conſequence of which, 
the proprietor 2 the ground · floor, muſt, with ; 
out the conſtitution of any ſervitude, uphold it 


the higheſt ſtory, muſt uphold that, as a cover 


tors, each propnetor is obliged, according to 


O vers his own garret, St. 2. * 6. 8 
9. No proprietor can 40 26 to db 
3 the rain water falling from his own houſe, 


N fee 3 Aa s e Nen 


Af Ws Wi wg ok. bond A wwe ow wats Sa 


roperty 
the ſame of the houſe cannot be ſaid to be entirely divi- 
we houſes. hole, and the area on which the houfe ſtands, 


5 for the ſupport of the upper, and the owner of 


to the lower. Where the higheſt floor is di- 
vided into garrets among the ſeveral proprie · 


this rule, to uphold that part of the roof which 5 


7% ³ĩ˙ . R os a at. 


OR. EV 
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without 2 ſpecial ſervitude which is . 3 
fillicide 3 but, if it falls within his own proper- Stillicide. SJ 
tho” at the ſmalleſt diſtance from the march, 
e of the inferior tenement muſt receive 
it. The Romans, to prevent the 1 inconveniency 
of buildng too near a neighbour's property, ob- 
liged proprietors to keep within a certain a 
Kanes of their own march, J. 14. dz ſerv. pred. 
arb.: But we have no ſtatute Skins | this 
matter; cho“ by the uſage of ſeveral boroughs, 
| ichin the are obliged to build ſome inches 
| in the extremity of their property. 
10. The ſervitudes altius non tollendi, et non Servitude, 
oficiendi luminibus vel profpetiui, reſtrain pro- altius non 


rietors from raiſing their houſes beyond a cer- nor fi | 
tain height, or from making any building what- n lum 
ſoever, that may hurt the light or prolpect of abus. 


the dominant tenement J. 4. 15. de ſerv. prædld. 
urb. "Theſe ſervitudes cannot be conſtituted. on 3 
by preſetiption alone; for, though a proprietor, ES 
ſhould have built his houſe ever io low, or r R 
ſhould not have built at all upon his g ounds, "OY 
tor forty years together, he is preſumed to have 
done fo, for his own conveniency or profit ; 


and therefore, cannot be barred from afterwards _ 
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building a houſe on his property, or raiſing it > 

to what height he pleaſes, unleſs he be tied Y 

down by his own conſent. _ 1 

11. We have two predial ſervitudes to which 7-8 | A 

the Romans were ſtrangers, viz. that of teuel a, 1 and.; | I 

or feal ahd divot, and of thirlage; the firſt is 4 
a right, by which the owner. of the dominant 5 
tenement may turn up peats, turfs, feals, or . 


. from the ground of the ſervient, and 
them off either for feuel, or thatch, or the 
other uſes of his on tenement, Common 
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| hex and feal and divot, does not neceſſarily comprehend 
NY the leſſer under it; for the two ſervitudes are 
compre- Juite diſtin, and the greater can be uſed with- 
hended out the leffer. The right therefore of caſting 
under pa- feal will be excluded, if he who is intitled to the 
ſturage. paſturage, has never attempted to uſe the o- 
ther right, or was interrupted in the attempt, 

15. Feb. 1668, L. Haining. 
Thirloge | yes 4 Thirlage is that ſervitude, by which 
lands are aſtricted, or thirled, to a particular 


mill, and the poſſeſſors bound to grind their 


| and ſequels, as the agreed price of grinding. In 

: this ſervitude, the mill is the dominant tene- 
ment, and the lands aſtricted, (which are call- 
2 1 alſo the thirle or ſucken), the ſervient. Mul- 
ure is the quantity of grain or meal, payable 
to the proprietor of the mill, or to the multu- 


oC Abels. 


. 


Rknaveſhip, bannock, and lock or gowpen. The 
= antities paid to the mill by the lands not a- 


lae of the labour, and are-called out-town or 
town or inſucken multures. 


ſtituted. 


in the diſpoſition of a mill, he aſtricts his. own 


—_ ND 


19 ; 
* 


paſturag 85 tho a greater ſervitude than that of 0 


grain there, for payment of certain multures 


rer his tackſman. The ſequels are the ſmall quan- 
tities given to the fervants, under the name of 
icted, are generally proportioned to the va- 


_ out-ſucken multures; but thoſe paid by the 
thirle are ordinarily higher, and are called in- 


1 | Thirlage, 12. Thirlage may be conſtituted by a land- ; 
1 how con holder, when, in the difpoſition of certain lands, 
4 Q * l, he aſtricts them to his own mill; or when, 


lands to the mill diſponed: And ſometimes he 

thirles his tenants to his own mill, by an act 

| dr regulation of his own cu wit; which, howe- 
h 


mw ww 82 Of . mh 


tenants as do not. 
; oblige 


_— 
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oblige themſelves to comply with it; for te- 
nants cannot, but by their own conſent, be ſub- 
jected to any burden not mentioned in their 
tacks. 'I he grant of a mill with the general pjipeg. 
clauſe of multures, without ſpecifying the lands tion fa 
aſtricted, conveys the thirlage of all the lands will with 
formerly aſtricted to that mill, whether they multuces. 
were the property of the granter, or of a third 

— 1-1 ee , ee ee 
F pi A leſs formal conſtitution ſerves to aſtrict Thiclage 


4 - to the mill 
barony-lands to the mill of the barony, than is, baro- 


neceſſary in any other thirlage ; which perhaps ay. >. 
proceeds from the effects of the union between ee 
the twa. Hence, if a baron makes over the? 

mill of a barony, cum multuris or cum aſtrietis © 
multuris, it infers an aſtriction of the barony- 

lands to the mill conveyed, even of ſuch as had 

been before {old to another for a certain duty 


pro omni alio onere, 17. Fuly 1629, I. bag pry wo 
3 


But if, prior to the baron's conveyance. of his 
mill cum multuris, he had ſold any part of the * 
barony lands to another cum multuris, the firſt 

purchaſer”s lands are not aſtricted by the poſte- a right of 
rior grant; for a right of lands with the mul- lands cum. 


tures, implies a freedom of theſe. lands from #«/eris, 


thirlage ; and no perſon has power, after he 1 
is diveſted of lands, to ſubject them to any ſer- dom from 
vitude, from which they were before exempt · thiclage. 
el OE ĩ ĩ Bü ah (hed, on es AS 

15. Thirlage is either, 1, of grindable 
corns ; or, 2. Of all growing corns; or, 3. Of 
the invefa et illata, i. e. of all the grain brought 
within the thirle, though of another growth. _ 
Where the thirlage is of grindable grain, it is Thirlage 
in practice reſtricted to the corns Which the te- G 8 
nants have occaſion to grind, either for the 
B . ſupport 
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1 of cheir families, or thi other uſes ; the 

| rplus may-be carried out of the thirle unma- 
nufactured, without being liable in multure, 
Thirlage Rb. 1731, Lacthart, —17. Feb. 1736, Lockhart. 

= ee "Where it is of the grana creſcentia, the whole 

eſcentta. 

en grain growing upon the thirle is aſtricted, with 

the exceptions, 1. Of ſeed and horfecorn, 

hi are deſtined to uſes inconſiſtent with 

inding ; and 2. Of the farm-duties due to 

the landlord, if they are deliverable in grain 

not grinded ; for it is not to be preſumed, that 

the Hndiord- who muſt ſell his farms, meant 


Os to extend the ſervitude againſt himſelf : But, if 


the rent be payable in meal, flour, or malt, the 
grain of which theſe are made muſt be manu- 
factured i in the dominant mill. 


Thirlage 16. The thirlage of invecta et Mata is ſeldom 


of invecta 


conſtituted, but againſt the inhabitants of 4 
borough or village, that they ſhall grind all 


et Hlata; 3 


Cl 5 the corns they import thither, at the dominant 
mill. Where this thirlage is impoſed, the words 


SW are, all corns brought within the thirle, 
that thole (or ſuffer fre and water theretn. 
I. ord Stoir, A. 7. 26. raig, 253, § 6. and Mac- 


bow 10 " kenzie, h. 1. 26. interpret theſe words, of ſuch 


e tholin 7 fire and water, as prepares the 
- grain for the mill, that is, ſteeping the grain, 
ond dryi "ng. it in kilns; but not of brewing © or 
baking ich is not done, till after the grain is 
actual ly manufactured; which opinion is ſup- 


| 25 ; | ported by practice, 22. Feb. 1707, Heriot's ho- 


ſpital: And, upon this principle; multure can- 

not be exatted, in a thirlage of invecla et illa- 
tba, for Hour or oat-meal bropght into the ſer- 
vient tenement, unleſs the imp rter had bought 
it in grain, and grinded it at another mill, . 

vol. 2. 
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right of theſe two thirlages is in the ſame pro- 
prietor, he cannot exact both, X. 30, Were 
lands are thirled in general terms, without ex- 
preſſing the particular nature of the ſeryitude, 
the lighteſt thirlage is preſumed, from the fa- 
vour of liberty; Far in the aſtriction of a bo- 
rough or village, where there is no growing 
grain which can be the ſubject of thirlage, the 
aſtriction of invecla et illata muſt be neceflarily- 


z 


_ underſtood, Fals. wel. 1. 133. 


17. Thirlage, in the general caſe, cannot be Thirlage 
eſtabliſhed: by preſcription alone, for iis que b pre- 
ſunt mere facultatis non præſcribitur; but, where ſerptionz 
one has paid, debe years together, the heayy 
inſucken multures, the flightett title in writing 

will ſubject his lands, e. g. à decree again 

him, in which he was not regularly called. 
Thirlage may be, contrary to the common rule, 
conſtituted by preſcription- alone, 1. Where 

one pays to a mill a certain ſum, or quantity of 

grain yearly, in name of mylture, whether he 


ture); for ſuch payment cannot bear a conſtruc : of de 


grinds at it or not (which is called dry mul - in the caſe 


tion conſiſtent with the freedom of his lands. wulture; 


2. In mills of the King's property; becauſe in milts f 


the King's original right to all heritable ſyb- che king 
jeQs, is conſtituted jure corone, without titles in Proper: 
writing; and, where he derives right from ano- 
ther, his titles are more liable to be loſt. This is 
extended in practice to mills belonging to 
be +? © vi ry » 4 | A + oo 24 3 a 4 | 
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in mills of chürch · lands, in conſequence of 44 S. 16. Dec. 
church- 1612 (ſee Spots. Pr. 190.), whereby thirty years 
£ | pofleff on of church-lands by churchmen, com- 
puted backwards from the time of commen- 
cing the action againſt them, is deemed equiva- 
lent to a title in writing, from a preſumption 
that their rights were deſtroyed at the refor- 
mation, 22. Jan. 1740, Lord Maxwell, Though 
thirlage itſelf cannot be conſtituted by mere 
poſſeſſion, the proportion of multure payable 
to the dominant tenement may be ſo fixed. 
Mill-ſervi- 18. The poſſeſſors of the lands aſtricted, are 
cs bound to uphold the mill, repair the dam- dykes 
and aqueducts, and bring home the millſtones, 
"Theſe ſervices, tho” not expreſſed in the con- 
are impli- ſtitution, are implied in thirlage ; and even in 
_ "_w _—_ © thirlage not expreſsly conftitited. by writing, | 
se, jf the thirle has been in uſe to perform certain, 
if ſervices ſervices, ſuch partial uſe infers an'obligation to 
have been perform all thoſe that are uſually demanded in 
E.. chat ſervitude, 16. Dec. 1732, Crawford : But, 
5 where there is neither an explicit conſtitution | 
of thirlage, nor proof of ſervices of any ſort, 
performed by the ſuckeners, the dominant te- 
nmnuement can claim none, Dec. 1744, L. Inches; 
5 for, in ſuch caſe, the rule holds, tantum Præſerip. 
| ; Fr The ple Ham. 
1359. The proprietor of a mill can ſue the te- 
8 nan or poſſeſiors within the thirle, who have 
— carried their grain to another mill, in an action 
apa abſtracted multures, which may be brought 
before the judge-ordinary. This action, if 
the proprietor of the lands be not cited, can- 
not have the effect to interrupt him from pre- 
ſcribing an immunity from tlle thirlage; but 
5 ſuch ö Way be gs: interrupted, 


"WF 
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by an action of declarator of thirlage againſt TE 


the proprietor, to which the gurt of” Seſſion 
alone is competent. 


20. Servitudes, being cellraints: upon pro- — 
perty, are ſtricti juris : They are not therefore ar: Hrici 


preſumed, if the acts upon which they are Jari. 


claimed, can be explained conſiſtently with 
freedom; and, when ſervitudes are conſtituted, 


they ought to be uſed in the 2 leaſt burden 
ſome to the ſervient tenement: Hence, when 


one has a right of paſturage, or of feal and di- 
vot upon a neighbouring muir or heath, 
though he has it, ſtrictly ſpeaking, upon che 
whole tenement, according to the rule in 
ſervitudes, unaqueque gleba ſervit; yet the pro- 
prietor of the muir will be allowed to till 
part of it, if he leaves untilled what is enough 


for the purpoſe of the ſervitude, 20. Jan. 1680. 


E. Southeſk,—Dirl. 86.; hence alſo, one who. 
has a ſervitude of peats upon his neighbour's | 
moſs, is not at liberty to extend it for the, 
uſe of any manufacture which may require an 
extraordinary expence of feuel; but muſt 
confine it to the natural uſes of the dominant 
tenement. 


21. Servitudes are extinguiſhed, x. . Confu- krause 


fone, when the ſame perſon comes to be pro- 
prietor of the dominant and ſervient tenements; 


of ſer vi- 
tudes; 


for res ſua nemini ſervit, and the uſe the pro- confu- 


prietor thereafter makes of the ſervient tene · Mone 
ment, is not jure ſervitutis, but is an act of 


property. Nor. is the aſtriction of tenants to 
the landlord's mill, an exception from this 


rule; for in thirlage, it is not the lands them - 
ſelves that are aſtricted, but the fruits, which 


interits 


"FEA to the tenant, 2, By the periſhing, cher 
| 9 
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ſhould have made no interru 
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 Entintion 22. Thirlage may be extinguiſhed, by a 


of thir- charter of the aſtricted lands, granted by the 


' ge Ger of the dominant tenement, cum multu- 


rights the clauſe of multures, Wllen it is only in the 


daun tenendas, has no effect; becauſe, when ſig- 


from 
crown. 


© "Afterwards filked up at the diferetion of the 


natures are preſented in 92 quer, the great- 
t 


m %% Of Seine, 27 


thancery-clerk, or the framer of the bgnature, 
8, Jan. 1662, Stewart. | 
23. Perſonal ſervitudes are thoſe by which Perſonal | 
the property of a ſubject is burdened, in fa- tudes,” 
vour, not of a tenement, but of a perſon. The. 
only perſonal ſervitude known in our law, is 4 
uſufruct or liferent, which is a right to uſe and Lifereat; 1 
enjoy a: thing during life, the ſubſtance of it A. Amend] ; 
being preſerved. A liferent cannot therefore . 2 
be conſtituted upon things which periſh in the Le <2 
uſe; and, though it may, upon ſubjects which 
gradually wear out by time, as houſehold-for- Hour . 
niture, &c. yet, with us, it is generally applied 
to heritable ſubjects. He, whoſe property is 
burdened, is uſually called the far. 

24. Liferenta are divided into conventional po, 
and legal; conventional liferents are either es . * 
imple; or by reſer vation. A ſimple. liferent, _ ropes | 
or by a ſeparatg/ conſtitution; is that which is 
granted by the proprietor in favour of another: 27 
And this ſort, contrary to the nature of predi·-·t 
al ſervitudes, requires ſeiſin in order = af- matt be, + 
fect fingular ſucceſſors ; for a liferent of lands con{hrus 


— 9 
4 * 
2 
Os 


i rn 


is, in ſtrict ſpeech; not a. ſervitude, but a right ted by SO 
reſembling property, which conſtitutes the 15 RNS 
liferenter 21 for life; and ſingular ſucceſſors _ e 
have no way of diſcovering a liferent-right, om I 


which perhaps is not yet commenced, but by „ 
the records; whereas, in predial ſervitudes, — WS 
the conſtant uſe of the dominant tenement — ba. 
makes them public. The proper right of life- I 1 "= 
rent is intranſmiſſible, offebus igſigfructuarii in- 4 — | 0 
heret : When the profits of the liferented fub-;;,1..nc. 
ject are [tranſmitted to another, the right be- miſiple, 18 
comes merely perſonal, for it intitles the aſſigng- 
nee to the nt not . his own life, but his 

| 48 3 eedent's 


8 * 
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cedent's, and is therefore carried by fimple 
aflignation, without ſeiſin. 
Liferens 235. Aliferent by reſervation, is chat, athiah A 
by reſer- proprietor reſerves to himſelf, in the ſame wri- 
* ting, by which he conveys the fee to another. 
It requires no ſeiſin; for the granter's former 
ſeiſin, which'virtually included the liferent, ſtill 
ſubſiſſs as to the liferent which is expreſsly re- 
intitles to ſeryed. A liferenter by reſervation, may | en- 
te en- tex the heirs or ſingular e of vaſſals, as 
ring of if he were fiar, Cr. 416. F 5. and is intitled 
n to the caſualities of ſuperiority that fall during 
-— -  Gualkties, his life; his right being more amply. interpre- 
_ ted than that of a ſimple liferenter who had 
no prior intereſt in the lands. In conjunct in- 
feftments taken to huſband and wife, wife's 
We of conjunct fee reſolves, in the general 
Cafe, into 2 liferent, which is - pry as ex- 
- tenfive, as a kferent by reſervation. | 
286. Liferents by law, are the cial the 
. erte The terce tertia) is a liferent' com- 
n ut by law to widows, who have not ac- 
ed of ſpecial proviſions,” in the third of the 
72 py e ſubjects, in which their huſbands died 
Hart infeft. By dur ancient cuſtoms, the widow 
N. 78 as intitled only to a third of the lands, in 
{ Mats e er the huſband ſtood infeft at the mar- 
* ” - ſo that ſhe had no claim upon hat he 
H acquired during the marriage, perhaps by 
| Herpes induſtry or economy, R. M. I. 2. c. 16. 
hy We; F'5. 9. | The terce takes place only u here the 


Rong 


A 


1 2 — + 2 TH 
x 2 , : 2 


mu xiage has ſubſifled for year and day or 

i where a child bas been born alive of it. No 

= huſband terce is due out of lands in which the huſb und 

A — be was not infeft, 29. Jan. 1996, Carruthers, un- 

3 t leſs in the cafe of fraudulent. 4 al * 
=. F which ſec Cr. 423: $27.—8t. 2,6. 16. 


burdens affecting lands; thus, the widow. is 
intitled, in the right of her terce, to a liferent 
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27. The terce is not limited to lands, but out of 
extends to teinds, and to fervitudes and other E 


due; | 


of the third of the ſums ſecured, either-by © 


rights of annualrent, or by rights in ſecurity, 
In improper wadlets, the terce is a third of the 


ſum lent : In thoſe that are proper, it is a third 
of the wadſet-lands. or in caſe of redemption, 


a third of the redemption-money. If the huſ- 
band had two dwelling-houfes, the widow has 
right to the ſecond; if he bad but one, the 
heir muſt, in the opinion of Craig, allow her 
the third of it, 424. C29. By the later prac- 
tice he is entitled to the fole poſſeſſion of it, 


but cannot let it to another; 26. Jan. 1665, 


Dan Neither rights of reverſion, ſuperiori- 
ty, nor patronage, fall under the terce; for 


proper fubjects for the widow's ſubſiſtence; nor 


tacks, becauſe they are not feudal rights. Bur- 
gage=tenements are alſo excluded from it, Cr. 

, the reaſon of which is not fo obvious. 

huſband's feifin is both the meaſure its prefe: 


and ſecurity of the terce, ſuch debts or. dili- rence, 


35557 
Since 


gences alone, 28 exclude the huſband's ſeiſin, 
can prevail over it: A diſpoſition of lands, there- 

fore, or an heritable bond granted by the huf- 
band, or an adjudication led 
if not followed by feifin, cannot affect the terce. 


none of theſs have fixed profits; and ſoare not 


4 . 2-2 


againſt his eſtate, e 


28. Where a terce is due out of lands, but- r,fer 


dened with a prior terce ſtill ſubſiſting the fe- terce, 


cond tercer has only right to a third of the 


two thirds that remain unaffected by the firſt 


terce; R. M. I 2. c. 16. 5H 64 But upon the death 


of the firftwidow, whereby the lands are diſbur- 
Web * terce, the leſſer terce becomes 
5 | 9 


** 
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g 8 enla rged, as if the firſt had never exiſted. 
now ex- Formerly, the widow was, contrary to the com- 
cluded. by mon rules, intitled to a terce, even though the 


k a ſpecial huſband: had made a ſpecial proviſion in her 
# proviſion. favour, unleſs it had been expreſsly granted in 
5 ſatisfaction of the terce; but, by 168 1, c. 2 


tie widow; who has accepted of a ſpecial pro 
3 viſion from her huſband, is thereby — 
8 from the terce, unleſs ſuch _— ſhall-con- 
.in a clauſe, that ſhe ſhall ht to both. 
Brief f 29. The widow has no title poſſeſſion, 
deres. and ſo cannot receive the rents in virtue of her 
e terce, till ſhe be ſerved to it; and in order to 


cery, directed to the Sheriff, who calls an in- 


— 
2 3 7 7 . 2 n : e 
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Servi and that the deceaſed died infeft 
vdo vn. in the ſubjects contained in the brief. The ſer- 
vice or ſentence of the jury, finding theſe 

Points proved, does, without the neceflity of 

 Kennivg a retour to the chancery, intitle the wife to 
Rv. in enter into the poſſeſſion, St. 2. 6. 13.; but ſhe 
Agon of can only poſſeſs with the heir pro indiviſo, and 

7 us lands, + focanoot remove tenants, till the ſheriff kens 


it 0 'K 


vw 
2 


LL 


her td her terce, or divides the lands between 


mining by lot or Kavil, whether to begin by 

the ſun or the ſhade, i. e. by the eaſt or the 

3 4 weſt, the ſheriff ſets off the two firſt acres for 
the heir, and the third for the widow. Some- 

= .._. times the diviſion is executed, by givipg one 
"i entire farm to the widow, and two of equal 
N C a value to the heir, The widow's right is — 
1 The right * e conſtituted by this ſervice; It was con- 
Wl -onftity. ſtituted before, by the huſband” s ſeiſin, and fixed 
= ted before by his death; the ſervice only declares! it, and 
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her and the heir. In this diviſion, after deter- 


fervice,”” fo intitles her to — third part of the rents 


this, ſhe muſt obtain a brief out of the chan- 
queſt, to take proof that ſhe was wife to the 
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retro to her huſband's death, preferable to any 
rights that may have affected the lands, in the 
intermediate period between that and her own 
ſervice. The relict, if ſhe was reputed to be 
lawful wife to the deceaſed, muſt be ſerved, 85 
notwithſtanding any objections by the heir a- 
gainſt the marriage, which may be afterwards 
tried by the commiſſary, 1503, c. 77. | 
30. Courteſy is a liferent given by law, to Courteſy, 
the ſurviving huſband, of all his wite's heri- 
tage in which ſhe died infeft, if there was a 
child of the marriage-born alive. A marriage, when 
tho? of the longeſt continuance, gives no right due; 


to the courteſy, if there was no iſſue of it. The =_ 
child born of the marriage muſt be the mother's . 
heir: If ſhe had à child of a former marriage, - 
who is to ſucceed to her eſtate, the huſband , 
has no right to the courteſy, while ſuch child 5 


is alive, F. 1. Dec. 1702, Darleith, contrary 
to Sir 750. Craig's opinion, 428. b. 43.5 ſo 
that the courteſy is due to the huſband, rather as 
father to an heir, than as huſband to an heireſs; 
conformable to the Roman law, which gives to 
the father the uſufruct of what the child ſuc- 
ceeds to, by the mother, J. 1. C. de bon. mat. 


Heritage is here | oppoſed to_conqueſt, 3. 8. 6, it is only 1 
and ate be Ad neden ef he heritable of beri- I 
rights, to which the wife ſucceeded: as heir to =S. | 
her anceſtors, excluding what ſhe herſelf had 1 
acquired by fin arititles. ee Sy „„ U 
. Jr Becauſe the huſband enjoys the liferent how bur , 5 
of his wife's whole heritage, on a lucrative title, dened ; ; 
he is conſideredas her temporary repreſentative, 5 
and ſo is liable in payment of all the yearly = 
burdens chargeable on the ſubject, and of the = 
Lurrent intereſt of all her debts, real and 


2 perſonal, 
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p to the value of the yearly rent he en- 


it is con- Joys by the courteſy, & 2. The courteſy needs 


ſlituted no ſolemnity to its conſtitution : That right, 
without a- which the hufband had to the rents of his wife's 
ny ſervice. eſtate, during the marriage, jure mariti, is con · 
tinued with him after her death, under the 

. name of courteſy, by an act of the law itſelf, 
Wife muſt As in the terce, the huſband's ſeiſin is the 


ground and meaſure of the wife's right, fo in 
the courteſy, the wife's ſeiſin is the foundation 
of the huſband's; and the two rights are, in 
all other reſpects, of the ſame nature; if it is 
not, that the courtefy extends to burgage- hold · 
ings, L. B. c. 44. and to ſuperiorities, arg.-468r. 

3 & t. 21. "SY EFF F ed Kik, 


Right of 32. All liferenters, muſt uſe their right, 


literent ſalva rei ſubſtantia : Whatever therefore is 
y the liferenter, e. g. woods or growing timber, 
as to even for the neceflary uſes of the liferented te- 
ber © nement, F 3. Fuly 1696, Lady Borthwick, 
But, where a coppice or ſilva cacdua has been 
divided into hags, one of which was in uſe to 
be cut annually by the proprietor, the liferenter 
may continue the former yearly cuttings; be- 
cauſe theſe are conſidered as the annual fruits 
the ſubje& was intended to yield, and ſo the 
as to mi- proper ſubject of a liferent. Liferenters have 
nerals. no right to coals or minerals under ground, 
if they be not expreſſed in the right; for they 
are proper partes ſoli, 13. July, 1677, Lady 
Freſton.— June 1727, heirs of Roſeburn. Where 
they are expreſſed, the liferenter may, by 
the former rule, work any colliery that had 

| been opened before the commencement of bis 
"Tight, provided he does not employ à greater 

+. WEL ES 2 nmumde 


how limi- — of the fee itſelf, cannot be encroached on 


* 
* * © 
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number of colliers, or bring up a greater quan- 
tity of coals, than the proprietor did. 
33. Our law, to preſerve the liferented ſub- Burdens 
jects for the fiar, directed liferenters to give ſe- 7 affecting 
curity, (called in the Roman law caurio uſufru- Cris a- 
dtuaria), that they ſhould keep them in good ſaßtulbua- 
condition during the liferent, 1491, c. 25, un- ria. | 
der the penalty 5 loſing the profits thereof, 
1535, c. 15. A ſpecial . is chalked out 
in the caſe of tenements within borough, by act 
I c. 226. Liferenters are alſo burdened 
| = the alimony of the heir, where he has not 
enough for en himſelf; which is found - of che 
ed in an extenſion of the laſt clauſe of act 1491, heirs, 
c. 25. by the firſt part whereof, not only ward: 
ſuperiors, bo 8 were obliged to pre- -, — 
ſerve in good condition, the ſubject of "the 
ward or 5 The name of -an employ / 
ment, if it does not afford bread te the heir, 
will not defend the liferenter againſt this bur- 
2 25. July 1705, Aton. "The bare right | | 2 
of apparency founds the action againſt the life- I 
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renter, 12. Fb. 1635 Hpburn. It is a bur- 
den perſonal to the —— himſelf, and can- 
not be thrown upon his ad br gie creditors, as 
coming in his place by their diligences, 1737, 
Cred. of Blair. | are alſo ſubjected. 
to the payment of the yearly ceiles, ſtipends, - 
Sc. falling due during their right, and to all 
other burdens that attend the ſubject liferented. - 

4. Liferent is extinguiſhed by the liferent- The ex- = 
er's death. That part of the rents which the piry of ' | 
liferenter had a proper right to, before his death, rents; x 
falls to his executors, the reſt, as never having | 
been in bonis of the deceaſed, goes to the fiat. of lands. 
Martinmas and N are, by * Cu. 

a om, 
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ſowed the 
ground. 
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| a ſtom, the legal terms of the payment of rent: 
by the le- Conſequently, if a liferenter of lands ſurvives 
gal terms, the term of Whitſunday, his executors are in- 
titled to the half of that year's rent, becauſe it 
-was due the term before his death; if he ſur- 
vives Martinmas, they have right to the whole. 

And this is the rule, tho? the conventional term 

4+ ©. _ ſhould be after Martinmas; for ſtill the rent, 
Ache not payable, was due while the liferenter 
- was yet alive; and the poſtponing the term of 
payment cannot hurt the right of the execu- 

tors, Gosford, 2 1668, Carne & 

. e ee 1 part of won term- 
"HI 1 day, tranſmits to his executors the right to that 


What if term, E 8. Dec. 1704, Paterſon. - It the life- 
we life- renter, being in the natural poſſeſſion, and ha- 


renter, ving firſt ſowed the round, ſhould die, even 
before the Whitſunday, his executors are in- 
titled to the whole crop, in reſpect that both 
ſeed and induſtry were his, 239. Fuly- 1671, 
Liferents Guthrie: - Liferents of mills, tho? their —_ 


of mills; are continual; de die in diem; are 


the ſame rule with liferents of land; 8; NT ED 
of money. 1671, Guthrie. In a liferent of money conſti- 
tuted by a - moveable bond, the executors 
have a right to the intereſt, down to the very 
day of the liferenter's death, where no terms 
are mentioned for the payment thereof; but 
in the caſe of an heritable bond, or of a mo- 
' ney-liferent ſecured on land, the intereſts of 
- liferenter and fiar (or of heir and executor; 
5 for the ſame rules ſerve to fix the intereſts 
of both) are governed by the legal terms 
_ of land- rent, 12, Jan. 1738, Carruthers, with- 
out regard to the eder 12 e 
168 1, Trotta. 
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church livings, becauſe they were given to 
churchmen, in conſideration of their ſpiritual 
warfare. They conſiſt either of lands, or of 
the tithe or teind of lands; the firſt is called the 
temporality, the other the ſpirituality of the 


ecleſiaſtical rights are called benefices, an n 
appellation transferred from ſecular feus to conlift ot 


benefice. | That church; lands might not be a- a- 
liened by the beneficiaries, in prejudice of their lands, 


ſucceſſors, Biſhops, and the heads of religious 
houſes, were diſabled from making grants, with - 
out the conſent of the chapter or convent; 
Which rule continued after the reformation, dy- 


| 3. church- government by Biſhops, 1606, c. 


The King's confirmation, as the preſumed 
— was alſo to be adhibited to grants of 
church · lands, R. M. I. 2. c. 23.; which right, 
tho? wreſted from our ſovereigns by the Pope, 


Cr. 146. § 29. was, upon the — 5 


ſtored to: the crown, 1584, c. 7. G. 
9. Teinds; or tithes, are that liquid propor- 


cow; of our rents or goods, which is due to and 
churchmen, for performing divine ſervice, or teinds. 


exerciſing the other ſpiritual functions proper 
to their ſeveral oſſices. Moſt of the canoniſts 


affirm, that the preciſe proportion of -a- tenth, 


not only of the fruits of the ground, but of , e 


what is (ies I by perſonal induſtry, is due 
to the chriſtian clergy, of divine right, which 
they therefore call the proper patrimony of the 
church; tho' it is certain that tithes, in their 
infancy, were given, not to the clergy» alone, 
but to lay-monks who were called pauperes, 
and to other indigent perſons. 'Charles the 
Great was the Kere ſecular tan hates acknow- 
r eee 
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ledged this right in the church. It appears to 
have been received with us, as far back as Da- 
vid J. by two charters of that King, preſer- 
ved in Anderſon's Dipiomata. Our firſt ſtatute 
concerning teinds, is Dav. II. c. 22. 
Teinds, 3. This right, if it had been divine, ought 
which naturally to have belonged to the paſtor of the 
. parochial church; but its application was for a 
paid to the long time, miſerably inverted : For not only did 
parſon, thoſe who were liable in payment, at firſt con- 
ider their obligation as fulfilled, by giving the 
right of their tithes, to any poor lay friend; but 
even after tithes had been, by the church ca- 
nons, conſecrated to the parochial churches, the 
patron, who in thoſe ages looked on himſelt, 
_ vere fre · upon the emerging of every vacancy, as the 
. abſolute: proprietor of the benefice, aſſumed 
ald tba. frequently a power of appropriating or annex- 
thedrals ing it to a cathedral- church or monaſtery; by 
and mona- which annexation, the cathedral or monaſtery 
ſteries. became the beneficiary or titular of the bene- 
thee annexed. At other times, churchmen, who 
bad not their tithes regularly paid them, made 
a grant of part of them to the ſovereign, that 
they might the better engage his intereſt for 
Certain making the reſt effectual: And, laſtly, moſt of 
orders ”% a the religious orders procured from the Pope an 
"oil ay. ©xemption from payment of the, tithe of lands 
ing them. poſſeſſed by themſelves, which ought to, have 
been paid to the ſeveral churches where the 
lands lay. Theſe abuſes were in ſome 'mea- 
ſiure corrected, firſt, by a papal conſtitution 
of Adrian IV. anno 1156, limiting ſuch exemp- 
Theſe a · tions tothe three orders of Ciſtertians, Hoſpital- 
buſes, cor- lers, and Templars; and afterwards hy ſeveral 
renee? Kouneils of Lateran; one held by Alexander III. 
nin 1180, one by Innocent III. in 1215, &c prohi- 
biting the farther infeudation of tithes to lay- 


* 


men, 


forty years poſſeſſion, 2 
Predial teinds are by the uſage of Scotland, ei- Teinds are 
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men, and their further conſecration to any 
other than the pariſh- church. 

4. The perſon employed by the cathedral vicar ; ; 
church or monaſtery, to ſerve the cure in the 

church annexed, was called a vicar, becauſe he 
held the church, not in his own right, but in atfirft na- 
the right or vice of his employers ; and ſo was med du- 
remoyeable at pleaſure, and had no ſhare of the aug! plea» 
benefice, other than what they thought fit to 
allow him: But, i in the courſe of time, the ap- after- 
pellation of vicar was limited to thoſe who were warde 
made perpetual, and who got a ſtated ſhare of ?*7P*tual. 
the benefice for their incumbency; from 
whence aroſe the diſtinction of benefices into 
parſonages and vicarages. The Biſhops, accor- 
ding to Forbes, on tithes, p. 35. 36. about the 
thirteenth century, divided with their chapters, 
the churches that had been annexed to their 
cathedrals : Thoſe which fell to the biſhop him- 
ſelf, were ſtyled menſal, becauſe they ſupport- Menſal 
ed the expence of his table; thoſe that went and com. 
fa the chapter were called common, as belong- churches 
in common to all its members; but it is : 

_ probable, that this diſtinction owed its riſe, | 
long before the thirteenth century, to the ap- 
propriation of parochial churches tocathedrals ; 
ſome. of which the patron gave to the biſhop 


himſelf, which were called menſal; and others 


to the biſhop and his en which got. the 


name of common. 


5. Perſonal teinds, 7 i. e. the tenth: of what 


one acquires by his on [induſtry or employ- 


ment, ate not acknowledged by our law; tho” 
they have. been found due, when ſupported by 


ther parſonage or vicarage. Parſonage teinds either par- 


are the teinds of corn; «nd they are ſo called forage or 
becauſe 13285 
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berauſe they are due to the parſon, or other ti- 
tular of the benefice. Vicarage teinds are the 
ſmall tiends of calves, lint, hemp, eggs, Ec. 
PRO © which were commonly given by the titular to 
teinds are the'vicar who ſerved the cure in his place. The 
 vaverſal- firſt ſort was univerſally due, unleſs in the caſe 
. — * of their infeudation to laics, or of a pontifical 
are nl exemption; but, by the cuſtoms of almoſt all 
Chriſtendom, the leſſer teinds were not demand- 
ed, where they had not been in uſe to be paid. By 
the practice of Scotland, the teinds of animals, 
or of things produced from animals, as lambs, 
| wool, . are due, tho? not accuſtomed to be 
Maid. F. 24. Fuly 1658, L. Grant; but roots, 
herbs, — are not tithable, unleſs uſe of pay- 
ment be proved, 9. June 1676, Burnet, 
Parſonage | 6. The Mn, Jo was intitled to 'the 
moſt com. teind of corns, made his right effectual, either 
| monly by accepting of a certain number of reind-bolls 
drawn” yearly; from the proprietor, in ſatisfaction of it; 
trom the or more frequently, by drawing or ſeparating 
lock. upon the field his own tenth part of the corns, 
after they were reaped, from the ſtock or the 
rominng nine tenths of the crop, and carry- 
ing it off to his own granaries; which is called 
418 teind. And if any poſſeſſor of lands 
wahr- carried his part of the corns off the ground, be- 
daun fore the churchman had drawn the teind, he 
teind, was liable n a ſpuilzie; which frequently oc- 
caſioned the loſs of the whole crop, in the caſe, 
either of an ill natured, or of an indolent titu- 
removed lar. This hardſhip was ſoftened, rather than 
in _ by removed oy the acts, 1800 c. 8.1612. . 
$1617, . 2. regulat e times Within 
Which rn Ferular muſt either draw his teind, 
or leave the poſſeſſor of the lands at liberty to 
82 01 bis ROCK. 
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| the by =o ret had ng, intention to weaken. 
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7. After the reformation, James VI. conſider- church - 
ed himſelf as proprietor of all the church- lands; lands fell 
partly, becauſe the purpoſes for which they had o 
been granted were declared ſuperſtitious; and on che fe. 

artly, in conſequence of the reſignations which formati- 

e, and Q. Mary his mother, had procured from on. 
the beneficiaries: And even as to the teinds, 
tho? our reformed clergy, after the example of 
the canoniſts, claimed them as the patrimony 


of the church, our ſovereign did not ſubmit to 


that doctrine, farther than it extended to a 
competent proviſion for miniſters. He there-, .. 
fore erected or ſeculariſed ſeveral abbacies and of benefi- 
priories into temporal lordſhips; the grantees ces into 
of which were called ſometimes lords of erec- temporal 
tion, and ſometimes titulars, as havin by their IG 
grants the ſame title to the erected nefices, 
that the monaſteries had formerly. ' 
8. As the crown's revenue fuffered greatly Annexa- 
by theſe erections, the temporality of all church- tion of 
—_— (i. e. church-lands) was, by 1587, c. eee ae 
annexed to the crown. That ſtatute, tho? 1 
7 does not comprehend teinds, excepts ge: 7h 
the annexation the teinds of lands belonging to 
parſonages and vicarages, together with their 
manſes and glebes; and declares, that all chr 


ſhall remain with the preſent poſſeſſors, or with 
thoſe that ſhall be afterwards provided to 


the benefices. Lands granted to univerſities, 


ſchools, and hoſpitals, are alſo excepted (tho? 


theſe did not truly fall within the act, not being 


church - lands); and benefices of laic patrona 
by which is meant ſuch as were eſtabliſhed be- 


fore the reformation in laymen, whoſe rights 


N NE | 


Notwithſtanding this ſtatute, his Majeſty con- 
9 4 * farther erections, page were 
declared null, by 1592.c. 119. with an excep- 
tion of ſuch as had been made in favour of py. 
of parliament, ſince the Sn act of annexa- 
r 
K Cha. I. g. K. Charles I. ſoon 1 ſucceſſion, raiſed 
raiſes re- a reduction of all theſe erections, whether grant- 
dhe erea;. ed before or after the act of annexation, upon 
ons. the grounds mentioned at.length by Mr Forbes, 
in his treatiſe of tithes, p. 259. In a conference 
between the King and the titulars, upon the ſub. 
=> mY ject of this ſuit, his Majeſty inſiſted, 1. That 
. all proprietors ſhould be relieved from the hard- 
- ſhip of having their teinds drawn by the titu- 
lars. 2. That all the ſuperiorities of erections 
(i. e. of lands holden of the titulars, as coming 
in place of the monaſteries) ſhould be —— 
to de in the crown, on a reaſonable compoſition 
to be paid to the titulars, for paſſing from their 
right. That a ſmall intereſt ſhould be reſer- 
ved to 50 crown, out of all the erected teinds. 
All diffe- At laſt, the whole matter was referred to the 
rence? to King himſelf, by four ſeveral ſubmiſſions or 
the King compromiſes, in which the parties on one ſide 
7 himſelf, were the titulars and their tackſmen, the bi- 
with the inferior clergy, and- the royal 
boroughs, for the intereſt they had in the teinds 
that were gifted for the proviſion of miniſters, 
ſchools, or holpitals within their boroughs; and, 
on the other part, the proprietors who wanted- 
to have the leading of their own teinds. The 
ſubmiſſion by the titulars contained a ſurrender, 
into his Majeſty's hands, of 7 * — Ls of 
their — erections. 1 
ma zo. Upon each of theſe ubmiſſions, . $5 \ 
. a ar- Maj ety pronounced ſeparate decrees N 
* | ate 


— 


— 
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dated 2. Sept. 1629, which are ſubjoined to the | 
acts of parliament of his reign. He made it law- Propries 
ful to proprietors to ſue the titulars fora valua- tors may 
tion; and if they thought fit, for a ſale alſo of 2 8 
their teinds, before the commiſſioners named or and ſale of 
to be named for that purpoſe. The rate of teind, tithes. 
when it was poſſeſſed by the proprietor joint- . inds 
ly with the ſtock, for payment of a certain yalued, ei- 
duty to the titular, and ſo did not admit a ſes ther joints 
parate valuation, was fixed at a fifth part of the H. 
conſtant yearly rent, which was accounted a 
reaſonable ſurrogatum, in place of a tenth of the 
increaſe, New Coll. vol. 2. 18. Where it was 

drawn by the titular, and conſequently might 

be valued ſeparately from the ſtock, it was to or ſepa» 
be valued, as its extent ſhould be aſcertained, "ately. 
upon a proof before the commiſſioners; but in 

this laſt valuation, the King directed the fifth 

part to be deducted from the proved teind, in 
favour of the proprietor, which was therefore 


called the King's eaſe, 28. Jan. 1708, Dou. - 
7. Feb. 1711, 7 ome. The proprietor ſuing for a Privilege 
valuation, gets the leading of his own teinds, of a pro- 
as ſoon as his ſuit commences ; but if he ſhall prietor 
ſuffer proteſtation to be extracted againſt him, 278 for 
for not inſiſting in the proceſs, he loſes that tion. 


_ privilege, by 2693. c 23. The proprietor is, 
in all Naar Aiswed a joint A with the 

titular, by our preſent law, 1690, c. 30; and 

upon getting his decree of valuation, he may 

be compelled by the titular, if heſhall inſiſt for 

it, to infeft him in the lands, for his ſecurity of 


the valued teind, Mactenzie, h. t. $ 16. 


11. Where the proprietor inſiſted alſo for a 
ſale of his teinds, the titular was obliged to ſell 
them, at nine years purchaſe of the valued teind- 

q 23 17 5 1 1 . [SF Mz . duty; 
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8 duty; and. upon receiving the REY to exe- 
cute a diſpoſition in the purchaſer's favour, 
containing procuratory of reſignation and pre- 

kept of ſeiſin, which the decreet-arbitral directs 
bn the granter to warrant, only from his own fact 
x and deed ; but by 1633, . 19. the extent of 
the warrandice is le cretion of the 
43 84 commiſſioners. If the purſuer had a tack of 
is own teinds, not yet expired; or if the de- 
fender was only tackſman of the teinds, and 
ſo could not give the purſuer an heritable right, 
an abatement ot the price was to be granted ac- 
cordingly, by the commiſſioners. This part of 
the decreet-arhitral, concerning the valuation 
and fale of teinds, was ratified in parliament, 
22. 17. and commiſſioners were appointed 
| 1 executing it, by the ſame parliament, g. 2. 
Certain .'\ 12, There is no proviſion in the decrees ar- 
teindscany pitral, for ſelling the teinds granted for the 
2 ſuſtentation of miniſters, univerſities, ſchools, or 
. 3 becauſe theſe were to continue, as a 
tual fund, for the maintenance of the per- 
ons or ſocieties to whom they were appro- 
00  iprigted, and they areexpreſsly declared not fub- 
_ Je& to ſale, by 1690, c. 301693, c. 23. By 
8 * — laſt of theſe acts, it is alſo provided, that 
the teinds belonging to biſhops, which 5 
then fallen to — — upon the aboliſhing of 
Epiſcopacy, ſhould not be ſubje& to ſale, as long 
as they remained with the crown, not dif] 
of; nor thoſe, which the PrP prietor who had 
right both to ſtock and teind,. reſerved to him- 
The pe fe felt, in a ſale or feu of the lands.-But;-tho! none 
8 of theſe teinds can be ſold, they may be valued. 


erection 


belong to 13. The king, by the decyees arbitral, de- 


the claved his own. t to the ſuperiorities of 6+ 


recen 
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rection which had been reſigned to him by the 
jubmjſſion, reſerving to the titulars the feu · du- 
ties thereof, until payment by himſelf to them, 
of one thouſand merks Scots for every chal- unleſs the 
der of feu · victual, and for each hundred merks church. 
of feu-duty, ratified 1633; c. 14. ; which right e r 
of redeeming the feu-duties was renounced'by his lauds 
the crown, '1707; c. 11. If the church - vaſſal of the ti- 
ſhould conſent to hold his lands of the titu- tular. 
hr, he cannot thereafter recur to the en oe 
as his immediate ſuperior,” 166 1, c. 53. 

14. His Majeſty referred what Mbereſe the 
crown ought to have, in the teinds of erected 
benefices, to the Commiſſioners; who deter- 
mined" an annuity to be paid out of them to Annuity 
the crown, of about fix per cent. ratified 1633, * 
c. 15. This right, not having been annexed, 
was conveyed to one Living ſton in ſecurity of a 
debt; but; in 1674, the exerciſe of it was ſuſ- 
pended by the crown; ſince which time, it has 
lain dormant, St. 2. 8. 13. "4 3 
15. In explaining what the con ant rent is, Rules for 
by which the teich muſt be valued, the follow - fing — 
ing rules are obferved. The rent drawn by —_— 
the proprietor, from the ſale of ſubjects, that are of teinds 3 
more properly parts of the land than of the 
fruits, e. g. quarries, minerals, moſſes, &'c, is Rent of 
to be deduced from the rental of the lands, 1 
11. Det. 1734; heritors of Cadder; and alſo d 
the reut of ſupernumerary houſes, over and 
above what is neceſſary for agriculture; and the 
additional rent eat may be paid by the tenant, 
in conſideration of the proprietor's underta- 
king any burden that law impoſes on the te- 
nant, e. g. upholding the tenant's e _ 
becauſe none of thefe articles are paid pr 
on account of the fruits. Orchards ul a5 nor of or- 
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nor mill. be deducted, New ll. vol. 2.18.; and mill-rent, 
rent, becauſe the profits of a mill ariſe from indu- 
ſtry; and the corns manufactured there ſuffer a 
valuation, as rent payable. by the tenant ; and 
therefore ought not to be valued a ſecond time 

againſt the titular, as mill- rent. The yearly 
expence of culture ought not to be deducted; 

for no rent can be produced without it, 6. Fe. 
nor rent 1745, feuers of Dalkeith : But, if an improve- 
bee ment of rent is made at an uncommon expence, 
r by draining a lake, the proprietor is allow- 
ry ex- ed a reaſonable abatement on that account, 18. 

pence, July 1739, herit. of Cadder. 

l 16. Notwithſtanding the ſeveral ways of 
| miſapplying parochial. teinds in the times of 
Teinds popery, ſome. few benefices remained entire in 
not diſpo- the hands of the parſons. The miniſters plant- 
. ſedof. ed in theſe, after the reformation, continued to 
have the full right to them, as proper benefi- 
ciaries; but by acts 1690, C. 23. 2d 1695 
C25. a power is grantẽd to the patron, WM 
now re- deem the whole teind from ſuch ws onto 
deemable upon their getting a competent ſtipend modi- 
by the pa- fied to them; which teind ſo — 2 the 


* 0 patron is obliged to al to the proprietor, at fix 


ficiary, years purchaſe., | . 

127. Some teinds are more cirecily ſubject 
In what to an allocation for the miniſter's ſtipend, 25 
order others. The teinds, in the hands ot the 9252 . 
nor ig, tular, fall firſt to be allocated, Who, ti nce lie 
3 is not capable to ſerve the cure in his own 

perſon, ought to provide one who can; and 


tor li- 


pend. if the titular, in place of drawing the teind, 
has ſet it in tack, the tack- duty is allocated : 

This fort is called free teind. Where the tack- 
e W e is the es inte 1 in {9s teinds, 


falls 
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ſale of beige ti 


10. Lands cum decimi, 
empted from teind. Theſe 
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falls Mort, the tack itſelf is bürdhnen or, in 
other words, the ſurplus-teind over and above 
the tack- duty: But, in this caſe, the Commiſ- 
ſioners are empowered to recompenſe the tackſ- 
man, by prorogating his tack for ſuch a num- 
ber of years as they ſhall judge equitable, 1690, 
c. 30. 170%, c. 9. Where this likewiſe proves bs 
deficient, the allocation falls on the teinds, he- 
ritably conveyed by' the titular, unleſs he has 
warranted his grant againſt future augmenta- 
tions; in which caſe, the teinds of the lands 
belonging i in property to the titular” himſelf 
muſt be allocated 1 in the firſt place. 


ſuers fan — — oy the "Ripend, WH uch 
action became ineffectual: It is therefore pro · but not 


tion in 4 
not be in the titular's | V ſale of 


power to allocate the purſuer' s teinds ſolely, ads. 
but only in proportion with the other teinds 
in the pariſh, 

19. Miniſters lebes are dcin free from Miniſter 


the pa ment of teind, 1 115 c. 62.—162 t, + Slebes. 


* and lands 


— are alſo ex- pom eri 
EXE accordin 8 to mis inelu- 


Mackenzie, h. 7. 5 6. the lande which had been /i, are _ 


= * 


feued out, prior to the above recited Lateran fabted 


councils, (which — the infeudation of ein 
ö teinds 


that after citation in a after cĩta- 
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1 teinds to laics), by churchmen who had. fake 
both to, ſtock and teind; whereby the teinds 
were conſolidated with the ſock, and were ne - 
ver afterwards ſeparated from it. Sir Tho. 
Craig, who is of opinion that we had no infeu- 
dation of teinds ſo early, underſtands by that 
expreſſion, all lands, where the e who 
= right bath to ſtock and teind, and came af- 
terwards to feu out the lands (which, they were. 
allowed to do, by 1457, c. 71.), included the 
teindin the ſame charter with the ſtock; with- 

, outdiſting 8 0 de whether ſuch right was prior 
N or poſterior to Lateran councils: And a- 
greeably to this laſt rina it has been ad- 
judged ſufficient to exempt lands from 7 5 
pol teind, that the pro 785 — rove right 
thereto, cum decimis inc uſes, as far back 23 3 
1587, c. 29. which ſux — 2 all ſuch ri hts to be 
1 Ditſ 229.—7. Dec. 17 37, Dempſter. Lands 
| | which formerly belonged t to the Ci ertians, or 
other privileged orders, are not now exempted 
from teind, 15. June 1737, miniſter of Barry; 
either becauſe the privilege having been given 
to the monks, as panperes, was deemed perſo- 
nal, and ſo not tranſmiſſible to the laic titulars; 
1 2% „ becauſe it was limited to lands which thelc 
orders were then, poſieſſed ot, and it does not 
| appear that they had property in Scotland. fo 
525 as the papal grant of exemption. 
reinds are 20. Teinds are debita 7 Ke not undi; 
debita uu for as by their firſt, condition, the beneficiary 
a might, if he uled the proper diligence, make 
4 ? . 44524 effeAual, by Ga 4 out. 7 the ſe 
* 50 0 2 crops, he needed ino real ſecurity... The 
1 10 „ ee tor, ne one! teinds is 0 only. per- 
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ſonal, againſt thoſe who have intermeddled, ei- 
ther with the teind by itſelf, or with ſtock and 
teind jointly; unleſs where the titular is infeft 
in the lands, in ſecurity of the valuzd teind- 
duty. Where a tenant is, by his tack, bound 
to pay a joint duty to his landlord for ſtock and 
teind, without diſtinguiſhing the rent of each, 
his defence of a bona fide pay ment of the whole 
to the landlord, has been ſuſtained in a ſuit at 
the inſtance of a laic titular, 2 1. March 162d, 
Murray; but repelled, where a churchman was. 
purſuer, 19. Feb. 1629, Kirk; In both caſes, 
the proprietor who receives ſuch rent is liable 
as intermeddler. Eveiy perſon having right 
to teinds, whether churchman or laic titular, mg 
has an hypothec upon the fruits, for the pay- Hy or” 
ment of his teind, 24. June 1662, Vernor,— fruit for 
13. Dec. 1664, Biſhop of the Jes; but a pur- the teind. 
_ Chaſer bona fide at a public market is ſecure, 
◻ſͤ ͤ᷑ v oe Cone 
21. In tacks of teinds, as of lands, there 1s Inhibition 
place for tacit relocation ; to ſtop the effect of of teinds. 
which, the titular muſt obtain and execute an 
inhibition of teinds againſt the tackſman, which 
differs much from inhibition of lands (explained 
| under the next title), and is intended merely 
to interpel or inhibit the tackſman from far- 
ther intermeddling. But, if the titular mall, 
after inhibition, ſummarily turn out his tackſ- 
man, without a previous ſentence. he is liable 
in à ſpuilzie, 27. Jan, 1665, L. Berford. This 
diligence of inhibition may alſo be uſed at the 
ſuit of the titular, againſt any other poſſeſſor 
of the teinds, and if the tackſman or poſſeſſor 
ſhall intermeddle after the inhibition is execu- 
ted, he is liable in a ſpuilzie, 
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Ia what 232. Lands and teinds paſs by different titles: 

_ coes A diſpoſition of lands therefore, tho* granted 
lands in- by one who has alſo right to the teind, will not 
clude the carry the teind, unleſs it ſhall appear from ſpe - 

teind, Cctal circumſtances, that a ſale of both was de- 
ſigned by the parties, F. 29. June 1698, Callan- 

der. But if a proprietor who has right to his 

teinds, and who conſequently carries his whole 
corns, without diſtinguiſhing between ſtock 
and teind, to the ſame mill, ſhould aſtrict his 

lands, the intention of parties is preſumed, that 
the aſtriction ſhould reach to both. In lands 
cum decimis inciuſis, where the teinds are conſo- 
- lidated with the ſtock, the right of both muſt 
| neceſſarily go together in all caſes, 


= , — 


TI T. 11. Of Inbibitiont. 
HE conftitution and tranſmiſſion of feu- 
I dal rights being explained, and the 
burdens with which they are chargeable, it re- 
mains to be confidered, how thele rights may 
be affected at the fuit of creditors, by legal di- 
9 Diligen- Iigencę. Diligences are certain forms of law, 
* tes. Whereby a creditor endeavours to make good 
= his payment, either by affecting the perſòn of 
bl |  Liisdebtor, or by ſecuring the ſubjects belonging 
F do him from alienation, or by carrying the pro- 
= - perty of theſe ſubjects to himſelf, They are ei- 
WW ther real or 1 — 8 9 Real diligence is that which 
"| is proper to heritable, or rea ki 
__ is that by which the perſon of <] 


hts; perſonal, 
1 the per e debtor ma 
5 | be ſecured, or his perſonal eſtate affected, 1 2 
1 a _ 2 OO | * 
fs us xd the 
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the firſt fort we have two, 1. Inhibition, 3 
Adjudication, which law has ſubſtituted in the 
place of appriſing. 
2. Inhibition is a perſonal prohibition, which [ohibiri- | 
paſſes by letters under the ſignet, prohibiting 9 - 
the party inhibited to comet any debt, or do 
any deed, by which any part of his lands may 
be aliened or carried off, in prejudice of the 
creditor inhibiting. It muſt be executed againſt how per- 
the debtor, perſonally, or at his dwelling houſe, '**<4- 
according to the order preſcribed in the caſe of 
ſummonſes by and thereafter pu- 
bliſhed and lt in the ſame manner with 
interdictions, 1581, c, 119. No. 1 — L600,G 13. 
(1. 7. 33.) Tonen this diligence requires re- 
giſtration to compleat it, yet it ſecures the cre- 
ditor who inhibits againſt all deeds of aliena- 
tion, even onerous ones, that are granted po- 
ſerior to the publication of the letters, 4. 1. 
1 5 provided he ſhall, within the time ſtatu- 
proceed to perfect his diligence by regiltia- 
tion, Dirl. 254.—Hare. 639. 
Inhibition may proceed, either upon a li The 
quid obligation, or even on an action commen- 8 
ced by a creditor for making good a claim not tion, : 
yet ſuſtained by the judge; w ich laſt is'called 
inhibition upon a depending action. The ſum- [ohibition 
mons, which conſtitutes the dependence, muſt on a de- 
be executed againſt the debtor before the let- 3 
ters of inhibition paſs the ſignet; for no ſuit 
can be ſaid to depend againſt one, till he be ci- 
ted in it as a defender, Br. 9.: But the effect of 
ſuch inhibition is ſuſpended, till decree be ob- 
| tained in the action againſt the debtor; and in 
the ſame manner, inhibitions ho conditional 
debts have no effect, till the condition be purifi- 
„ ak 2 
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Tohibiti- ed. kahivitioas, as they carry with them a cer- 
Cares taln degree of reproach, were not granted, by 
— old, the old practice, without a trial of the cauſe; 
niſi cauſa which is ſtill neceſſary when they proceed on 
cognitd, conditional debts, 17. Fuly 1713, Weir: And 
tho in other caſes, inhibitions now paſs of courſe, 
the Lords are in uſe to ſtay them, or, if they have 
paſſed the ſignet, to recal them, either on the 
_ debtor's ſhewing cauſe why the diligence ſhould 
not proceed, F. 15. Feb. 1699. Murray; or even 
ex 725 without the debtor's appearance, where 
/ the ground of the diligence is doubtful, F. 9. 

Feb. 3.706, Wiſhart. 

4: Tho? inhibitions, by their uniform ſtyle, 
diſable the debtor from ſelling his moveable, 
as well as his heritable eſtate, their effect has 
been long limited to heritage, from the inter- 
ruption that ſuch an embargo upon moveables 
'mpRt have given to commerce, 22. March 162 3 
T. Braco; ſo that debts contracted after inhibi- 
tion, may be the foundation of diligence, a- 

inſt the debtor's perſon and moveable eſtate. 

he arrears remaining due on a debltum fund: 
to a erſon inhibited, tho? they be heritably ſe- 
cured, are moveable, and therefore do not fall 

Ie affeats under the inhibition, Faule. vol. 2. 138. An in- 

_— | hibition ſecures the inhibiter agaihſt the alie- 

nation, not only of the lands that betonged to 
. 0 debtor when nes Was inhibited, but © {thoſe 


1 ahibicion'? 
limited to 
heritage. 


* lock 225 e As 15 1152 forifdidion 
1 | Where the inhibition was not regiſtred; for it 
5 could not have extended to theſe, tho they had 


1 been made prior to the ee . 
ba : f OS. q = This 
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F. This diligence only ſtrikes againſt the It does not 
voluntary debts or deeds of the inhibited per- = — 8 
ſon : It does not reſtrain him from granting ne- „ * 
ceſſary deeds, i. e. ſuch as he was obliged to deeds; 
grant, anterior to the inhibition; fince he 
might have been compelled to grant theſe, be- 
fore the inhibiter had acquired any right by his 
diligence, By this rule, a wadſetter or annual- 
renter might, after being inhibited, have ef- 
fectually renounced his right to the reverſer on 

ayment, becauſe law could have compelled 

im to it, 7. Jan. 1680, Maclellan; hut, to ſe- 
cure inhibiters againſt the effect of ſuch aliena- 
tions, it is declared by Ae S. 19. Feb. 1680, that, 
after intimation of the inhibition to the rever- 
ſer, no renunciation or grant of redemption ſhall 
be ſuſtained, except upon declarator of redemp- 
tion brought by him, to which the inhibiter 
muſt be made a party. Judicial rights, e. g. nor a- 
adjudications, recovered againſt the inhibited oe Ju- 
perſon after the inhibition, upon debts con- ish: 
tracted prior thereto, are not hurt by that dili- 2 
gence; for theſe are truly the deeds of the law, 
not of the perſon inhibited : But an adjudica- 
tion led on a bond voluntarily granted after 
inhibition, is reducible. * ha 
6. An inhibition is a diligence ſimply pro- It is ſim- 
 hibitory, ſo that the debt, on which it proceeds, ply pro- 
continues perſonal after the diligence; and con- bibitory. 
ſequently, the inhibiter, in a queſtion with an- 
terior creditors whoſe debts are not ſtruck at 
by the inhibition, is only preferable from the 0 
period at which his debt is made real by adju- 
dication: And where debts are contracted on 
heritable ſecurity, tho? poſterior to the inhibi- . 
tion, the inhibiter's Poe being perſonal, be . 
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be ranked with tbem; he only draws back from 
the creditors ranked the ſums contained in his 
diligence. The heir of the perſon inhibited 
is not reſtrained from alienation, by the dili- 
gence uſed 5 8 his anceſtor; for the prohi- 


bition is perſonal, affecting only the debtor a= 
gieainſt whom the diligence is uſed. 
ReduQti- 5. Inhibitions do not, of themſelves, WO 
e al. 3 the poſterior debts or deeds of the perſon 
bitionis, inhibited; they only afford a title to the uſer 
ſounded of the diligence to ſet them aſide, if he finds 
ſolely-in them hurtful to him: And even where A debt 
the inhibi- if actually reduced ex capite inhibitionis, ſuch 


1 inte reduction, being founded ſolely in the inhibi- 
e ters intereſt, is profitable to him alone, and can- 


not alter the natural preference of the other cre- 
ditors. Hence, where ſeveral infeftments of 
annualrent of different dates, have been granted 
by the debtor after inhibition, for the payment 
1 all which the debtor's eſtate is not e 1ent; 
tho' the inhibiter cannot be hurt by any of the 
poſterior contractions, and conſequently muſt 
grow back his whole debt from the annualrent- 
ers, yet the deficiency in the fund of payment 
moſt fall, not on the whole of them, pro pre 
but upon the leaſt preferable, Fal 
Hence alſo debts, tho* contracted after init. 
tion, are not reducible, where the inhibiter 
would have been totally excluded from the 
"debtor's funds, by debts preferable to his own, 
ef? theſe poſterior contractions had not been 
m 8 | 
he Inhibitions may be reduced; upon legal 
nullities, ariſin either from the . af debt, 
or the form of the diligente When payment 


i made oy the debtor + to the inhibiter, the in- 
| 9 5 Hhibition 


wg 


2, judicial 
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hibition 18 aid to be purged. Any creditor, Purging of 
whoſe debt is truck at by the inhibition, may, inhibition. | 


üpon making payment to the inhibiter, compel 
him to aſſign the debt and diligence in his fa- 


vour, that he may make good his payment the 
more e cfledually againſt the common debtor: 


* 


8 


Ka. 12 2. o cri, and d Adjudication: . 


iy Eiitabie ri bt may be carried from the 
1 1 3 pril Es creditor, either by the di- 
ligence o now adjudication), or by 
gia ole, fag (wo on belore the bod & 
18, or compriſing, was the appri- 
or of a meſſenger who figs, 
kl wages conſtituted ſheriff for that pur- 
which the heritable rights belonging 
þ 15 Auer were ſold for payment of the 
debt due to the appriſer. By the Roman law, 
the debtor's 1 moveable eſtate was firſt taken in- 
to execution, and, if that was not ſufficient, 
bis immaveable, 1 15. § 2. de re jud. In the 


ſeilion. Appri 


ſame manner, the debtor's moveables were, by 
our old law, to be firſt diſtrained oh a brief of 
Uſtreſs; and in default of theſe, as much of 


— 


Mer tatzt yas was to be ſold as would ſatisfy 
lings were, by et original > ticttion. pro- goal 


12 ſales of the debtor's lands, to any purchaſer? _ 
who. offered. If there Was not enough for 
the creditor's payment within the territory tft 


that as why: vas LAT ed to. the „ 5 
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inen letters to other en who 25 to 
ue the ſame method with the 
E 1 


— If no purchaſer could be foun 


Form of 


was to appriſe or tax the value of the 

lands by an inqueſt, (whence came the name of 

appriſing), and to make over to the creditor 
lands to . value of the debt. 

2. Soon after the act 1469, all letters of ap- 


deducing priſing iſſued from the Kin e. 3 and were 


appri- 


ſings. 


Fr 


reverſion 
of appri- 
fing, 


diredted to meſſengers, as n that part. 
The meſſenger who was empl 7 ſearched 
firſt for moveables, and, upon finding none, 
denounced the lands to be appriſed, 7. e.” made 
publication of the intended appriſing, upon the 
ground of the lands, and at Ace market croſs 
of che juriſdiction where the lands lay, and 
left copies of the execution at both places. 
The letters were alfo to be executed againſt 
the debtor, perſonally or at his dwelling FRE, 
fifteen days before the actual wa wa 
the decree following upon this . ſu 
a proportion of the debe lady's gadjudged 
to the appriſer, as was taxed by the inqueſt to 
amount to the prineipal ſum and penalty con- 
tained in the debt,” and to the "meager 
theriff fee, 1. 4. 18.; but the appriſer x 
nothing in name of intereſt, before the re 
mation. In courſe of tithe, alt a rings were 
led at Edinburgh, whereby perfons came 
quently to be put on the in ueſt, utter tran; 

to the value of the lands; Which 10 u Aerocdted 


the cuſtom of aj ppriſing t the whole fands belong- 

ing to the debit: without comp ee - 

The legal Jye with the extent af the dedk. Seven 

were, by the act 1469, Aided to de Heber, 

to redeem the lands appriſed, (called the Fo - 
___ verſion, 


— O Lond 


* 


eee F rn enten ener e Cp 


fame heirs, Nalc. vol. 1. 203. An ap 


Tu 1a. Acſudicotions. ele 


verſion, or the legal); but a minor may redeem uns not 
at any time within his age of twenty five, 1621, againſt 
c. 6. whether he himſelf be the original debtor, minors. 
or whether he ſacceed as heir to the debtor: 
And where a major ſucceeds to a minor, againſt 
whom the legal of ſeven years was expired at 
his death, the major's right of reverſion is 
prorogated for year and day thereafter, = 

3. Tho! letters of appriſing contained a what 
power to poind moveables, nothing was de ſubjecte 
fats appriſed by the meſlenger, but heritable can de 
rights. Perſonal rights of lands may be appri- *PP 
ſed, and tacks where aſſigneys are not ſpecially 
excluded; and even bare faculties or powers 

competent to a debtor, e. g. a faculty to re- 
duce a deed granted by a minor to his preju- 
dice, St. A voce Adiudicationt; for every 
pecuniary or patrimonial intereſt belonging to 
debtors, ought to be ſubjected to the diligence 
of creditors. Oſſioes of "truſt; conferred on 
perſonal confiderations, cannot be appriſed; what of- 


becauſe in theſe, there is a deleetus perſonae, not fices can 


communicable-to creditors by dihgence: But qa 
all offices are appriſeable, which either paſs by 


voluntary con veyances, or are ſo annexed to 
lands, that they are made deſcendable to the 


0 0 


whether of lands, or of a right of 


rent, or other debitum fundi, —— no 


arrears due upon ſuch right, yr to = 
decree of appriſing ; for, the: ſe are he- 
ritably ſecured; they are moveable Joes, | 
13. March 1627, Macgbie. 

4. The debt on which the Abri pro- on what 
ceeds, muſt be either liquid in itſelf, or liqui- debts can 


dated by a ſentence, to a certain value in mo- 282 


ney, before leading the diligence; that the 
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EY ſum may be known, upon payment of 
548 Which the — . can redeem. It at alſo be 
à debt, the term of payment whergof is alrea- 
dy come; for till then, no creditor can 970 
priate to himſelf his debtor's. Kine; lee 1 
Feb. 1680, Gordon. | 
F. That creditors may . bret to affect 
the eſtate of their deceaſed debtor, t the” the 
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_ anceſtor, year and day being 17. after the an- 
ceſtor's death, within 2 days after the 
5 charge; and, if the heir fails, the creditor 
Appriſing may proceed to appriſe his debtor's lands, as 
upon a if the heir had been entered. Cuſtom has ſo 
cChbarge to explained this ſtatute, that the creditor may, 
| enter heir. charge the heir, immediately after the death 7 
his anceſtor, provided letters of 2 appriling be 
not raiſed till after the expiry both of the 


year, and of the forty days next enſuing the 
year, within which the heir is charged to en- 
tter, Aci. S. 18. Feb. 17a 1. N] C. 27. But this 
| — relates only to ſuch charges on which 

riſing is to be led againſt the anceſtor's 

- for, in thoſe w are to be barely the 

| | foundation of a-common ſummons or proceſs 
5 - -againſt the heir, action will be ſuſtained it the 
_ — year be elapſed from the anceſtor's, death be- 
16H fore the ko ng of the ſummons, though 
the forty days ſhould not be alfe expired, 
19. June 1628, Macullach. Though the ſtatute 
authoriſes ſuch charges againſt majors only, 
"my Practice has alſo extended it againit ' minors. 
THY __ -- -» The' proviſion of this ſtatute. is, by 162 1, c. 
Wi. 27. extended to the caſe, where the heir is the 
| _ debtor. One muſt, in this matter, diſtinguiſh 
between 


einne 
440 . 7 
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between a general and a ſpecial charge, tho? charge, 
no diſtinction is made in theſe ſtatutes, ' A ge; either ge» 
neral charge ſerves only to fix the repreſenta- neral or 
tion of the heir who is charged, ſo as to make . 
the debt his, which was formerly his ance- 

ſtors: But a ſpecial charge makes up for the 

want of a ſervice, explained 3. 8. 29. and ſtates: 

the heir, fi&rone juris, in the right 2 the ſub- 

jets to which he is charged to enter. Where 
therefore the heir is the debtor, a general 
charge for fixing the repreſentation againſt 

him is unneceſſary, ſince the only concern of 

the creditor is, that his debtor make up titles 

to the anceſtor's eſtate, which is done by a ſpe · 

cial charge: But where the deceaſed was the 
debtor, the creditor muſt firſt charge his heir 

to enter in general, that it may be known whe- 

ther he is to repreſent the debtor; if he does 

not enter within forty days, the debt may be 

fixed againſt him by a decree of conſtitution, 

on whith he muſt och arged to enter heir in 
ſpecial, upon forty — — and theſe muſt 

be elapſed, before the creditor can proceed. to 
appriſe. 

. Appriſings, being tranſmiſions of han arr. 


table rights, muſt be perfected by ſeiſin. The * 


ſuperior of the lands appriſed is obliged, by b FS 


0 FA 37- to enter appriſers, on payment 
of a year's rent; which holds, though himſelf The ſupe- 
ſhould claim the lands on an excluſive title, 17. rior _ 
Fuly 1632, Black; but his entry on a charge, —_— 
being an act of obedience, can hurt no former for a year s 
right competent to him. Tho? there ſhould be rent, 
many appriſings, - the ſuperior gets but one 
meer for all of them, from which the real 

urdens affecting the lands, ariſing either from 
law or the conſent of the ſuperior, muſt a _ 

u 


appriſer, 


| 
/ 


3 


Allow- 


_ * 20, March 


7 
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Ancted- If tlie debt due to che appriſer be 
mall in proportion to the value of t the lands, 


the compoſition is brought lower ex 9 

Haterſon. Where the _ 
is Tupenior, no more is exacted from the appri- 
fer than one per cent. of the. principal ſum ap- 
priſed for, when it is below | 40,000 merks 


| Scots, though that compoſition ſhould belower 


than the ſixth part of the valued rent, exacted 
from ſingular — by voluntary purchaſe. 
Where the principal is above | 19,000 merks, 
the compoſition falls to an half per cent. 

7. Where the ſuperior [refuſed to enter the 


anceof ap- 2ppriſer, the appriſing was, by the ancient 
priſings. 


ractice, approved or allowed = the court of 
on, Hane Min. Pr. 109. upon which allow- 
ance, three conſecutive precepts. were direct- 
ed to the ſuperior, commanding him to enter 
the appriſer, Cy. 457. § 20. which were no 
other than the ancient letters of four forms, 
arg. 1647, c. 43.; and if he ſtill refuſed, ap- 


plication was made to the immediate higher 
luperior, and ſo upwards to the neger Who 
refuſes none: But now, by long uſage founded 
on the ſaid act 1647, a ſimple charge of horning 
Againſt the ſuperior has been ſubſtituted in 


place of the letters of four forms. All appri- 


E . without diſtinction, and not thoſe only 


where the ſuperior was refractory, were, by 


” 2" "004376 revived by 166 1. ordained 
nd oc bs 1 by the * the. allo w- 
- | ance, containing a note of the parties names, 

of the debt. and of the lands, was to be regi- 

ſtred in a record to be whey. by the deen of 

av 08 


8. After the ade <a 1 . nat 


als intitled to their principal ſums, but to the 
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aſt intereſt due npon them; which principal and 
intereſt were, in the caſe of appriling, accumu- 
lated by the decree into one ſum, carrying in- 
tereſt to the appriſer during the not redemp- 
tion of the lands. Appriſers therefore, being 4ppriſerg 
truly purchaſers under redemption, enjoyed ate ac- 
the rents of the appriſed lands, in ſatisfaction 8 
or in ſolutum of the intereſt of this accumulate a i 5 
ſum, in caſe they choſe to poſſeſs during the rents du- 
legal; until, by 162. they became abh- ring the 
ged to apply the rents, in ſo far as they ex- legal. 
ceeded the intereſt of their debt, towards ex- 
tinction of the principal ſum; which is extend 
ed, in the caſe of a minor-debtor, to the 55 
ſurplus- rents during his minority, by 166 3, c. 10, \ 
On the other part, if the rents fall ſhort 
of the appriſer's intereſt, the redemption is 
burdened -with the arrears remaining unpaid. 

An appriſer, who enters into poſſeſſion in vir- An appri- 
tne ot a decree, is accountable to the debtor, ſer who 
as if he had continued to pofleſs till the expi- 20s _— 
ring of the legal, tho' he ſhould have quitted , Ke 
the poſſeſſion immediately after his entry; be- able, as if 
cauſe the decree bars all others from intermed- he had 
dling. If the ſmalleſt part of the debt or inte- continued, 
reſt remains due at the expiration of the legal; 

the property of the whole eſtate is, in ſtrict law, 

carried irredeemably from the debtor. 

9. As appriſings are truly ſales under re- The by. 
verſion, in payment of the appriſer's claim, the gone inte- 
arrears of intereſt due on the accumulate ſum belt of the 
are not ſo properly a debt upon the reverſer, as ate ſum 
a burden upon his right of reverſion; theſe ar- talls nor 
rears do not therefore deſcend, upon the ap- under ex- 
priſer's death, to his executors, but to his heir, ecutry. 
as a part of the right of property conſtituted by 


cutors 


the appriſing, 3. A i Ramſay : The exe- 
rn? * ©: $6 


The ap- 
priſer is 
not truly 
vaſſal du- 
ring the 
legal. 


PF, 
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cutorscanclaim no more than the bygone rents 
of the lands not levied by the appriſer himſelf, 
in cafe he has been in the poffeſſion. Yet this 
right of property does not conſtitute the appri- 

ſer vaſſal in the lands appriſed, during the legal, 
tho? he ſhould be both infeft and in poſſeſſion: 
1he reverſer continues vaſlal, in the judgment 
of law, as long as the right of reverſion is com- 
petent to him; becauſe ſo long it is in his 
power, by payment, to extinguiſh the appri- 
ſing, as if it had never been El and conſe- 


quently the caſualities of ſuperiority fall, du- 


ring the legal, by the death, not of the appri- 


Effect of 
- denuncia- 


ſer, but of the reverſer, 24 July 1739, credi- 
tors of Benhard. Ee FR 
- 16. Appriling, being a legal diligence, xen- 
ders the ſubject to be appriſed litigious from 


the denunciation; the effect of which is, that 


no voluntary deed granted thereafter by the 


| debtor, tho? before the decree, can hurt the ap- 


priſer, fee Pr. Falc. 9.: But a creditor, who. 
neglects the compleating of any begun diligence, 
after a reaſonable time, is conſidered as having 
relinquiſhed 1t ; ſo that the debtor may, after 


ſuch dereliction, grant even voluntary deeds, 


Reduction 
of appri- 
ſings. 


ſometimes alſo for the accumulations, where 


which law will ſupport, 23. Zuly 1 674.;F0h1/ton. 

11. Appriſings may be either reduced upon 
nullities, or redeemed within the legal. | hey 
are reduced in totum, where the defect is groſs; 
as where they are led on a debt not truly due, 
or where the appriſer has neglected any of the 
neceſſary ſolemnities. If the informality be not 


wh ſo eſſential, the Court of Seffion, without over- 


turning the appriſing funditus, ſuſtain it e @- 
quitate, ſimply as a ſecurity for the principal 
ſum and intereſt, 3 1. Jan. 1679, Irvine; and 


the 
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the queſtion is not with co-creditors, but with 
tze debtor himſelf, 3. Nov: 1738, Balfour: But 
the legal of adjudications ſo reſtricted, can ne- 

ver expire againſt the debtor. '_ | 
12. An appriſing may be redeemed, not only rumen 
by the debtor, but by any poſterior appriſer, __ 
whoſe diligence is excluded by the firſt. He lng. 
who has this right, may either uſe an order of 
redemption, as in wadſets, 2 8. 6.; or, if the 
appriſer has been in poſſeſſion, he may bring an 

action of compt and reckoning againſt him, 

for his intromiſſions. If the appriter's intro- 

miſſions within the legal amount to his debt, 
intereſt, and expences of diligence, including 

the compoſition paid to the N for his 
entry, and intereſt thereof, the appriſing 
is, by 1621, c. 6. declared to expire ipſ facto; 
but in this caſe, ſingular ſucceffors are not ſe- 
cure; for, as intromiſſion conſiſts in fact, it 
can enter into no record, by which it may be 
known: And even where an appriſing is 4ppri- 
extinguiſhed by payment made by the debtor ings moe 
dimſeſf, the appriſer's diſcharge is good a- by 
gainſt his ſingular ſucceſſors, without being re- ditcharges 
giſtred in the regiſter of reverſions, 23. July unregi- 
1662, Lord_ Fraſer After redemption, the fred. 
_ debtor is under no neceſlity to renew his ſeiſin; 
for, upon the extinction of the right of appri- 
fing, his former ſeiſin revives. PT 
1.3. Appriſings were, by the former prac- Preference 
Qice, preferable, according to the dates of the 2 ns 
ſeiſins following upon them, where the debtor Fe 
himſelf was infeft: and, where the right was 
not perfected by ſeiſin in the debtor's perſon, 
or did not require ſeiſin, the preference was 
governed by the dates of the apprifings. And 
even where the firſt appriſing required ſeiſin 


9 
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to compleat it, all the poſterior / appriſings : 
were preferred by their dates; becauſe, the f 
_frſt appriſing having diveſted the debtor of I 
_ _  theproperty, there remained no right to be af. 
fected by poſterior appriſers, but a reverſion, | 
| which, like other perſonal rights, was carried | 
without ſeiſin. See S“. 3. 2. 17,—Gosfard, 22: : 
July, 1675, Boyd. But by er part 1 
The pari 8 preference 1s eſtabliſhed among all appri- g 
paſu pre. ſings led within year and day of that one which | 
terence of has been firſt made effectual, either by ſcilin, 
418. or by exact Giligence for obtaining ſeiſin. In 
| 4whax lands holden of the crown, the preſenting a 
conſtitutes ſignature in exchequer, by the apprifer, makes 
thefirſtef- his appriſing effeftual; in lands holden of a 
tectual ap- jubject-· ſuperior, a charge againſt that ſupe- 
priſing. rior to enter the appriſer, is ſufficient : And, in 
both caſes, the year and day runs from the date 
of the firſt apprifing, and not from the date 
ot the ſeiſin or diligence whereby it is made 
effectual, 4. July 1671, I. Balfour. In appri- 
ſings of perſonal rights which admit of no di- 
ligence to make them effectual, the firſt in date 
s the firſt effectual appriſing; and conſequent- 
ly, all within year and day of that firſt are pre · 
ferred pari paſſu. 19. Nov. 1734, Fackſon. The: 
preference of appriſings after the year falls 
not within this ſtatute, and therefore is govern- 
- cd by the former law, which preferred all ap- 
"Fipence Prilings after the firſt, by their dates. The co- 
ot leading appriſers, who claim the benefit of the firſt ap- 
the appri priſer's diligence, muſt refund to him, not a 
_ yz: proportion only, but the whole of the expence 
fats, diſburſed by him, in deducing the appriſing, 
* - and leading the diligence 5 for making 
it effectual, 5. Feb. 1663, Graeme. . 335 
14. The ſtatute declares, that all the ad- 
g Iudgers within year and day, ſhall be preferred 
5 | | RS, 
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pari paſſu, as if one appriſing had been led for seifia oa 
the debts contained in all of them; which the firſt 
makes the ſeiſins or diligence on the firſt ap- Ppprifing 
priing a common right to all the co-appri- . 
{ers within year and day; and conſequently, to the co- 
tho? the firſt appriſing ſhould be redeemed, the appriſers. 
diligence upon it ſtill ſubſiſts, as to the reſt, + 
7. Non. 1679, Strailon. The effect given to 
the preſenting of a ſignature, or to a charge a- 
gainſt the ſuperior, is confined to the prefe- Chargs a. 
rence of appriſers among themſelves, and does ones | 
not alter the nature of feudal rights, in compe- has no ef- 
tition with third parties: A charge therefore up- fect againſt 
on an appriling is not equivalent to a ſeiſin, in third par- 
a queſtion with an infeftment of annualrent, X. * 
48. or with the legal right of terce, XK. 56. 
Ihe ſame ſtatute prorogates the legal reverſion Legal re- 
of appriſings from ſeven to ten years; it ſaves verſian is 
the former preference due to appriſings that 19 Pd 
are led on deb:ta fundi, 2. 8. 18. and it gives e ing 
right to poſterior appriſers to redeem all ap- years. 
priſings purchaſed by the apparent heir of the, 
debtor, for the ſums truly paid for them, at a- 
ny time within ten years after the purchaſes : 
But voluntary acquiſitions by apparent heirs, 
of rights affecting the eſtate of their anceſtors, 
infer, by our preſent law, a paſlive title, 1695, 
„ 75 „ n ; 
— The parliament 1672, c. 19. has, in Aon 
place of the old form of appriſing by meſſen· ſituted in 
gers, directed adjudications to proceed againſt place of 
_ debtors, by way of action before the court of àppriſings. 
Seſſion. By that ſtatute, ſuch. part only of the 
debtor's lands is to be adjudged, as is equivalent 
to the principal ſum and intereſt of the debt, Special ad- 
with the compolition due to the ſuperior and judicatioa, 
_ expences of infeſtment, and a fifth part more, 
; 1 in 
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n reſpect the creditoris obliged to take land for 
baus money; but without penalties or ſheriff. 
_ fees, The debtor muſt deliver to the creditor 
.... valid right of the lands to be adjudged, or 
tranfumpts thereof, renounce the. poſſeſſion in 
His favour, and ratify the decree of adjudica- 
tion: And law conſiders the rent of the lands 
as preciiely commenſurated to the intereſt of 
the debt; fo that the adjudger lies under no 
. Obligation to account for the ſurplus rents. 
In this, Which is called a ſpecial adjudication, 
the legal is declared to be five years; and the 
| -_ creditor attaining poſſeſſion upon it can uſe 
no farther execution againſt the debtor, unleſs 

the lands be evicted from him. 
General 16. Where the debtor does not produce a 
_ Adjudica- fyfficient right to the lands, or is not willing 
on. to renounce the poſſeſſion, and ratify the de- 
... cree, (which is the cafe that has moſt frequent- 
Iy happened), the ſtatute makes it lawful for 
the creditor, to adjudge all right belonging to 
the debtor in the fame manner, and under the 
ſame reverſion of ten years, as he could, by 
the former laws, have appriſed it. In this laſt 
kind, which is called a general adjudication, 
the creditor muſt limit his claim to the princi- 
pal ſum, intereſt, and penalty, without demand- 
ing a fifth part more; ſee 4 S. 26 Feb. 1684. 
But no general adjudication can be inſiſted on, 
without libelling in the ſummons, the other 
alternative of a ſpecial adjudication; for ſpe - 
cCial adjudications are introduced by the ſtatute 
in the place of appriſings; and it is only 
where the debtor refuſes to comply with the 
terms thereof, that the creditor can lead a ge- 

neral adjudication. W 


* 


. 
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17. By regulations 1695, c. 24. abbreviates aybrevi- 
are ordained to be made of all adjudications, ate of ad- 
after the manner of the former allowances ; judica- 
which are to be ſigned by the Lord Ordinary 2%, 
who pronounced the decree, and thereafter gi- 
ven in to the clerk of the bills, to be recorded 
within ſixty days after the date of the decree. 

In every other reſpect, general adjudications 

have the ſame nature and effects that appriſings 

had; adjudgers in poſſeſſion are accountable 

for the As eb rents; a citation in adjudica- General 
tions renders the ſubject litigious ; ſuperiors are adjadica- 
obliged to enter adjudgers ; the legal of ad- tions are of 
judications does not expire during the debtor's e fame | 
minority, &'c. Only it may be obſerved, that, nt 


with ap- 


though appriſings could not proceed before prifings. * 


the term of payment, yet where the debtor is 
vergens ad inopiam, the court, ex nobili officio, .ad- 
mit adjudication for the debt before it be pay- 

able, 12. Fuly 1711, Blaw: But this ſort, be- 
ing founded ſolely in equity, ſubſiſts merely as 
2 ſecurity, and cannot carry the property to 
the creditor by any length of time, ibid. 

18. There are two kinds of adjudication, Adjudica- 

which took place at the ſame time with appri- tion contra 
ſings, and ſtill obtain; viz. adjudications ona de- beredita- 


* 


cree cognitionis cauſa, otherwiſe called contra tem Jacen- 


 hereditatem jacentem, and, adjudications in im- * 
plement, Where the debtor's apparent heir, 
who is charged to enter, formally renounces the 
ſucceſſion, the creditor may obtain a decree cog · 
nitionis cauſa, in which, tho' the heir renoun- 
eing is cited for the ſake of form, no ſentence 
condemnatory can be pronounced againſt him, 
in reſpect of his renunciation; the only effect of 
it, is to ſubject the hereditas jacens to the cre- 
ditor's diligence, By the old practice, _ | 
2 | 1 5 ö edt . 
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debt was liquid, the creditor might, in the pro- 


ceſs of cognition, proteſt for adjudication, 
a Which was allowed to him ſummarily, without 
the neceſſity of a ſeparate action, St. 3. 2. 45. 
but now, adjudication cannot paſs without a 


ſummons for that purpoſe. 


whatis 19. Adjudications contra bereditatem jacen- 


_ carried by ſem, carry not only the lands themſelves that 


it; . belonged to the deceaſed, but the rents thereof 


fallen due fince his death; for theſe, as an ac- 


ceflory to the eſtate belonging to the deceaſed, 
would have deſcended to the heir, if he had en- 


tered, 19. Dec. 1638, Corſar ; which rule is ap- 
plied to all appriſings or adjudications led on a 


ſpecial charge, by 13. Feb. 1740, L. Kilbucks. 


redewp- I his ſort of adjudication is declared redeemable 
| * chere hy 1621, c. 


within ſeven years, (which was 


then The legal of appriſings), by any co-adjud- 


ging creditor, either of the deceaſed debtor, or 
of the heir renouncing. The heir himfelf, who 
renounces, cannot be reſtored againſt his renun- 


ciation, nor conſequently redeem, if he be not a 
minor, 27. Jun. 1680, Macaulay : But even a 


major may redeem indirectly, by granting a ſi- 


mulate bond to a confident perion ; the adjudi- 


cation upon which, when conveyed to himſelf, 


is a good title, to redeem all other adjudications 


_ againſt the lands belonging to his anceſtor. 

I he ſuperior of the lands thus adjudged, is laid 

under the tame obligation to enter the adjudger 
as in the caſe of apprifings, by 1669, c. 18. 


Adjodica= 20. Adjudications in implement are deduced 

tion in im- againſt thoſe who have granted deeds without. 
plement. procuratory of reſignation or precept of ſeiſin, 
and refuſe to diveſt themſelves; to the end that 
the ſubject conveyed may be effectually veſted 


in the grantee. Theſe adjudications may be al- 
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in W tlie 8 5 
ich caſe; Viſc. Stair NN — 5 
enter is unneceſſary, 3. 2. 52. but his Lordih 1 
opinion is not ſupported. by practice. Here, 
there is no place far à legal reverſion ; for, +18 . 
the adjudicationzs led for completing: the ri - 
of a ſpecial ſubject, it muſt carry that ſubje 
pes an as if the right had been 6 pl 
rily compleated: And for the ſame reaſon, it 
5 to ſupph the defect of a; ſpecial deed, no 
acc den, tho? within year and days... 
cn come in þ ri paſſu: with it, St. Ibid.” . | 
21... Adj tions contra bereditatem face e 
2 might jou been, before the act 167 2,. and tions con- 
Fs ntly may, at this day, be carried on be- tra heredis. 
. therift; for. that. act, which. gives. won 3 
5 count of ſciſian the excluſive; juriſdiction may be 
in adjudicatiqns, can be underſtood. only: of purſued 
thoſe Which an thereby introduced in place before the 
of. apprifings, 4. Jan 1 Vr. It is pro- bent 
bable, that 556 Rice prior to the act 1672. 
was the ſame, with regard to adjudications in 
:mplenicnt, as the e theſe import: 
ed no higher juxiſdiction than that of other ad- 
e ar prafiuce: the queſtion: 
APD, whethes:they-may. now be 1 1 
the ſheriff, for they are not compre - 
bended under the ſtatute. The regulations 
pos art. 24. had ordained 1 of ad- I The "IR 
cations to be ſigned by the Lord pronoun- 1 
= in place of the: former allowances:: Ss 
tho? there were no allowances of adjudications. 
on decrees  coghitionis cauſa, yet by additional 
 tegulations, 1696, art. 3. — o thefe 
were alſo directed to be ſigned. Since that 
time, it has been the 9 practice, mars {ddl 
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92 2 | 
_ ſach/adjudications were led before the ſheriff 
= to get their abbreviates ſigned by him; and, 
| where they have no abbreviates, the court of 
: ſeſſion refuſe to grant letters of horning on 
| them againſt ſuperiors, 4% S. 2. Dec. 1742. 
22. Before treating of judicial fales of bank. 
rupt eſtates, the nature of ſequeſtration may 
de Hhortly explained, which is a diligence 
Sequeſtra- that generally uſhers in actions of ſale. Se- 
ton of queſtration of lands is a judicial act of the 
land-e- court of Seffion, whereby the management 
* of an eſtate is put into the hands of a factor 
Fr ſteward named by the court, who gives ſecuri- 
ty, and is to be accountable for the rents to all 
den having intereſt, This diligence is competent, 
tent?” either where the right of the lands is doubtful, 
if it be applied for before either of the com- 
petitors has attained poſſeſſion; or where the 
eſtate is heavily charged with the debts : But, 
as it is an unfayourable diligence, it is not ad- 
mitted, unleſs that meaſure ſhall appear neceſ- 7 
Wharfub- fary for the fecurity of creditors. Subjects, not 
Jes fall brought before the court by the diligence of 
queſtra. Creditors, cannot fall under ſequeſtration; for 
tion. It is the competition of creditors which alone 
founds the juriſdiction of the court, tb take the 
diſputed ſubjeR into their poſſeſſion: Hence, - 
creditor, whoſe debt is not made real on the 
lands in queſtion, has no title to demand it; 
and the arreſtment of rents from year to year, 
can only effect a ſequeſtration of the rents ar- 
_ reſted, but not of the lands themſelves, 13. Feb. 
1745, creditors of Ochter tyre. 
Factors on 23. The court of ſeſſion, who decrees the ſe - 
| 1 queſtration, has the nomination of the factor, 
1 e in which they are directed by the Ie 
f 1 e . daation 
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dation of the creditors. Writers were, by A4 
S. 23. Nov. 1% 10, declared incapable of this 
office; and tho' an objection be ſeldom made 
upon that act, yet when it is offered, the, court 
ſuſtains it. The debtor's apparent heir may be 

alſo. accounted an improper factor, as the ſame 

unds of ſuſpicion that lie againſt the debtor 
kimſelf, commonly ſtrike with equal force a- 
gainſt his heir, both in point of neceſſitous cix- 
cumſtances, and of deſign againſt the credi- 
tors; but where no oppoſition is made, nothing 
hinders him from being named. A factor ap- 
pointed by the ſeſſion, tho the proprietor had 
not been infeft in the lands, has a power to re- 
move tenants, New Coll. vol. 2. 41. contrary to 


the general rule ſtated 2. 6. 23. The rules by their du 
which a judicial factor muſt conduct himſelf, ty. 


are contained in ſeveral acts of ſederunt, By 
A S. 22. Nov. 1711, 6. 7. 8. factors muſt, with- 
in ſix months after extracting their factory, 
make up a rental of the eſtate, and a liſt of the 
arrears due by tenants, to be put into the hands 
of the clerk of the proceſs, as a charge againſt 
themſelves, and a note of ſuch alterations in the 
rental as may afterwards happen; and muſt al- 
ſo deliver to the clerk annually a ſcheme of 
their accounts, charge and diſcharge, under 
heavy penalties. They are, by the nature of 
their office, bound to the ſame degree of dili- 
gence that a prudent man adhibits in his own 
affairs; and by 4% S. $1, Fu 1690, they are 
accountable for the intereſt of the rents, which 
they either have, or by diligence might have 
recovered, from a year after their falling due. 
As it is much in the power of thoſe factors to 
take advantage of the neceſſities of n 
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by purchaſing their debts at an undervalue, all 
ſuch purchaſes made either by the factor him- 
ſelf, or to his behoof, are declared equivalent to 
an acquittance or extinction of the debt, by 
Ad S. 25. Dec. 1708. No factor can warrant- 
ably pay to any creditor, without an order of 
_— of ſeſſion; for he is, by the tenor of 
wn naps directed to pay the rents to 
o ſhall be found to have beſt m_ to 
Salary of ion Judicial factors are intitled to a lary, 
faddors. which is generally ſtated at five per cent. of their 
n intromiſſions; but it is ſeldom aſcertained till 
their office expires, or till their accounting; 
that the court may modify a greater or a ſmal- 
ler ſalary, or none, in proportion to the factors 
integrity and diligence, 22. June 1711, Heriot : 
. See alſo 4# S. 23. Nov. 1711. Many caſes oc- 
 Fagtors Sur, where the court of ſeſſion, without ſeque- 
withoug ſtration, name a factor to preſerve the rents 
ſequeltra- from periſhing ; e. g. where an heir is delibe- 
tions. rating whether to enter, where a minor is with- 
out tutors, where a ſucceſſion opens to a per- 
fon reſiding abroad, &c. St. 4. 50. 28.; in all 
which caſes, the factor is ſubjected to the rules 
laid down in 4% S. 13. Feb. 1730. 
8 24. The word bankrupt is in our law ſorne- 
eſtates. times applied to perſons whoſe funds are not 
ſufficient for their debts; and ſometimes, not 
to the debtor, but to his eſtate. There was no 
method known in our law for the proper ſale of 
a bankrupt eſtate, ſo as the price might be di- 
vided among the creditors, till 188 1 C. L by 
which the court of ſeſſion was empowered, at 
the ſuit of any real creditor, to try the value of 
the debtor's eſtate, and name commiſſioners to 
ſell it, for the payment of his debts: But, as the 
commiſſioners 
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commiſſioners named by the ſeſſion in purſuance 
of this act, were generally backward to under- 
take ſo ungrateful an office, and as the conſent 
of the debtor, hich the ſtatute required where 
his right of reverſion was not expired, could 
ſeldom be obtained, it was enacted, by 1 
c. 20, that decrees of ſale of bankrupt eſtates 
ſhould be pronounced by the court itſelf, and 
that ſuch ſales „ proceed in all caſes with; 
out the conſent of he” 
25. No proceſs of ſale, at the ſuit of a cre 
ditor, can proceed without a proof of the debt- 
or's' bankruptcy by ſaid act 1690.44 S. 24. Feb. 
1692, or at leaſt, as Lord Stair ſoftens it, 4. 51. 
6. unleſs his lands be ſo charged with debts, that 
prudent perſons will not buy from him; and 
therefore the ſummons of ſale muſt compre- 
hend the debtor's whole eſtate. The debtor, or 
his apparent heir, and all the real creditors. in 
poſſeſſion, muſt be made parties to the ſuit; but 
it is ſufficient if the other creditors be called by - 
an edictal citation, 4% S. 23. Nov. 1711, § 1. 


The ſummons of ſale contains a concluſion of Ranking 
ranking or preference of the bankrupt's credi- of cred | 
tors. In this ranking, firſt and ſecond terms er. 


are aſſigned to the whole creditors for exhibit- 
ing in court (or producing) their rights and di- 
ligences, which muſt be publiſhed in the Edin- 
burgh Evening Courant, according to the di- 
rections of 4 S. 17. Fan. 1756; and it is there- 
by declared, that the decree of certification 
proceeding thereupon, againſt the writings not 


produced, ſhall have the ſame effect in favour 


of the creditors who have produced their 
rights, as if that decree had proceeded upon 
an action of reduction- improbation, 4, 1. 155 
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; The ranking of theſe creditors muſt be con- 
cluded by an extracted decree, before the actual 
ſale, atleaſt to the extent of the value put on 

- the lands by the court of ſeſſion, Reg. 1695. 
art, 26. The irredeemable property of the 
| lands is adjudged by the court to the higheſt 
The ſecn- offerer at the ſale; The creditors receiving 
—— payment muſt grant to the purchaſer abſolute 

dicial pur- | OOO g 
chaſers. Warrandice, to the extent of the ſum received 
| by them, Ac S. 3 1. March 1685 ; and the lands 
purchaſed are, by 1695, c. 6. declared diſbur- 
dened of all debts or deeds of the bankrupt, or 
his anceſtors, either on payment of the price 
by the purchaſer to the creditors, according to 
their preference, or on conſignation of it, in 
caſe of their refuſal, in the hands of the magi- 
ſtrates of Edinburgh: The only remedy pro- 

vided by the act, to ſuch creditors as jud 

themſelves hurt by the ſale or diviſion of the 
; po even tho? they ſhould be minors, is an ac- 
ion for recovering their ſhare of the price a- 

gainſt the creditors who have received it. 
On whom 26, The expence of theſe proceſſes was: at 
does the firſt diſburſed by the factor, out of the rents in 


- the fale l his hands; by which the whole burden of fuch 
fall. | 


expence fell upon the poſterior creditors. By 
Act S. 23. Nov. 1711. $9. it was proportioned 
among all the creditors, according to'the ſhares 
that they ſhould ſeverally draw of the price; 
becauſe actions of ſale and ranking redounded 
to the · common benefit of them all: But as 
this laſt regulation cut off the preferable cre- 
ditors from their claim of expences, which the 
nature of their rights or diligences intitled 
them to, matters were again put on the firſt 
footing, by 4% S. 10. Aug. 1754. 
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27. Apparent heirs are intitled, by 1695, c. Apparent 
24. to bring actions of ſale of the eſtates be heirs may 
longing to their anceſtors, whether bankrupt purſue a 
or not; which privilege is not loſt to them, _ 
tho? they ſhould behave as heirs, 28. Feb. 1733, 

Blair. The expence of theſe actions ought to 

fall upon the purſuer, where there appears to 
be any excreſcence of the price, after payment 
of the creditors ; becauſe, in ſuch caſe, he is 
preſumed to act for himfelf : But where there 

is no excreſcence, the creditors, who alone are 

gainers by the ſale, ought to be burdened with 

the expence of it. 1 

28. As proceſſes of ranking and ſale are de- Diligences 
ſigned for the common intereſt of all the cre- end 
ditors, no diligence carried on, or compleated OE 
during their pendency, ought to give any pre- 
| ference in the competition; pendente lite nihil 
innovandum. Hence, in a competition between 
a creditor who had adjudged, pending an action 
of ſale, and another who, that he might not be 
excluded by the firſt adjudger, had led a ſecond 
within year and day of the firſt, but after the 
ſale; the two adjudications were preferred par: 
paſſu; tho” the laſt, having been led after the 
right of the lands had been transferred from 
the debtor, was an improper diligence, Falc. 


vol Fe 4333 VVV 
29. It is a rule in all real diligences, that The ap- 


where a creditor is preferable on ſeveral differ- Plication 


ent ſubjects, he cannot uſe his preference arbi- - —— 


trarily, by favouring one creditor more than a- competi- 
nother; but muſt allocate his univerſal or ca- tion. 
tholic debt proportionally againſt all the ſub- 

jects or parties whom it affects. If it is mate- 

rial to ſuch creditor to draw his whole pay- F 
| | ment 
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B O O K III 


Tir. 1. Of Obligations and Contracts in gene- 


TEE law of heritable rights being explain- 

1 ed, moveable rights fall next to be conſi - 
dered, the doctrine of which depends chiefly on 
the nature of Obligations. An obligation is a Obliga. 
legal tie, by which one is bound to pay or per- rap ng 
form ſomething to another. Every-obligation 8 
on the perſon obliged, implies an oppoſite right 1 5 
in the creditor, ſo that what is a burden in re- 
gard to the one is a right with reſpect to the o- 
ther; and all rights founded on obligation are 


called perſonal. There is this eſſential differ: Difference 
ence between a real and a perional right, that Ws : 


a ſus in re, whether of property, or of an in- perſonal 


ferior kind as ſervitude, entitles the perſon rights, 
veſted with it to poſſeſs the ſubject as his 
own; or if he is not in poſſeſſion, to de- 
mand it from the poſſeſſors; whereas the cre- 
ditor in a perſonal right has only ju: ad rem, 
or a right to compel the debtor to fulfil his 
obligation; without any right in the ſubject it- 
ſelf, Which the debtor is bound to transfer to 
him. It is ſaid in the definition, to pay er to per- 
form. The firſt, to pay, relates properly to thoſe 
ſubjects, which the 118 is bound to deliver 
n 
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to the creditor, and is generally limited to ſums 
of money. The other alternative, to perform, 
includes all articles conſiſting in fact, as an ob- 
ligation to diſpone, or to procure ſomething 
to be done for the creditor. One cannot oblige 
himſelf, but by a preſent a& of the will. A bare 
reſolution therefore, or purpoſe to be obliged, 

zs alterable at pleaſure, 27. Feb. 1673, Rinnaird. 
Pbliga- 2. Obligations are either, firſt, merely natu- 
Ache ral, where one perſon is bound to another by 
merply the law of nature, but cannot be compelled, by 
vatural, any civil action, to the performance. T hus, 
tho? deeds granted by a minor having curators, 
without their conſent, are null, yet the minor 
is naturally obliged to perform ſuch deeds; and 
Parents are naturally obliged to provide their 
c6hahildren in reaſonable patrimonies. Natural 
© © obligations had, by the Roman law, moſt of the 
eff elde of of proper ones, except the right of ac- 
tion; by ours, they intitle the creditor to retain 
what he has got in virtue thereof, without be- 

ing ſubjected to reſtore it, 3. 3. 1. and a ſide · 

Juſſory obligation may be interpoſed to them, 

cert 6. 3. 3. 24—2. Obligations are merely civil, 
„ e "bh! may be ſued upon by an action, but are 
'*_.._  elided by an exception in equity: this is the 
caſe of obligations granted through force or 

or mixed: fear, Gg. 3. Proper or full obligations, are 
© thoſe which are ſupported both by Fairy and 

the civil ſanction. 

They are 3. Obligations may be alſo divides into, 1. 
either Pure, to which neither day nor condition is | 
pore, NN Iheſe may be exaQted immediately, 
er dis, 41. § 1. de verb. 8 { 2. Obligations (ex 
1 1 a which have a day adjected to their perform- 


unce. In theſe, dies atin aal. ſed non venit ; 
a 


1 


* 


4 


x proper r debt ariſes, feom the date of the ob- 


ligation, becauſe it is certain that the day will 


exiſt; ' but the execution is ſuſpended; till tlie 


lapſe of that day: 3. Conditional obligations, pans: 


in which there is no proper debt (dies non ce- 
dit) till the condition be purified, becauſe it is 
flible the condition may never exiſt; aud 


which" therefore are ſaid to create only the 


hope of a debt, $ 4. 1n/t. de verb. obl.; but the 
granter, even of theſe, has no right to reſile. 
An obligation, to which a day is adjected that 
poſſibly may never exiſt, implies a condition; 
dies Nee; pro conditione habetur, l. 21. pr. 


m4. 15 Contracts in gemral. 47 


_— dies leg, Thus, in the caſe of a pro- 


on to a c ild, payable when he attains to 


the age of fourteen, if the child dies before 


that age, the proviſion falls; 16. Feb. 167 7s 
Belchen. 

4. Obligations, when confidered with re⸗ 
gard to their cauſe, were divided by the Ro- 
mans, into thoſe ariſing from contract, quaſi- 


contract, delict, and quaſi-delict : But there 


are certain obligations, even full and proper 
ones, which cannot be derived from any of 
theſe ſources, and to which Lord Stair gives 
the name of obediential. Such is, among os * 
thers, the obligation of parents to aliment of 
maintain their children; which ariſes ſingly 
from the relation of patent and — and may 


be enforced by the civil magiſtrate, J. 5. F 10. obligation 
te agn. lib. Under parents are compre ended of aliment. 


the mother, grandfather, and grandmother, in 


obedieu⸗ 
ial — 


gations 


their proper order, d. J. 5 2. This obligation 


on parents extends to the providing of their 
iſſue in all the neceſſaries of life, and giving 
them ſuitable education, d. J. 5. § 12. It 


teaſes, bay the — _— earn a lively 
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0d bytheir own induſtry; but "the obliga- 
tion on parents to maintain their indigent chil. 
- © dren, and reciprocally, on children to maintain 
their indigent parents, is perpetual, Lats 5 5. 
C. de bon. quæ lib. This obligation is on the 
father's 1 transferred to the eideſt ſon, 
the heir of the family; who, as repreſenting the 
father, muſt aliment his younger brothers and 
ſiſters: The brothers are only intitled to alimo- 
ny, till their age of twenty-one, after which 
they are preſumed able to do for themſelves; 
but the obligation to maintain the ſiſters con- 
tinues till their marriage, 8. Feb. 17 39, Douglaſſes. 
In perſons of lower rank, the obligation to 
aliment the ſiſters ceaſes, after they are capa - 
ble of ſubſiſting by any ſervice, or employ- 
ment. 
obuga- 5. All obligations, ariſing from the natural 
_— _ duty: of — — fall under this claſs: Thus, 
— things given upon the view. of a certain event, 
of reſlitu · Muſt be reſtored, if that event does not after- 
tion. warde exiſt, Tit. F. de cend. cauſa data; e. 8 
5 What is given in contemplation of a ma 
Which never followed: "| bus alſo, things i 
ven ob turpem cauſam, where the turpitude is in 
fttzhe receiver and not in the giver, muſt be re · 
ſtored to the owner, J. 1. f 2, de cand. ab turp. 
ca: And on the ſame principle, one upon 
'» whoſe; ground a, houſe, is built or repaired 
by anqther, is obliged, without any covenant, 
to reſtore the expence laid out upon it, in 
ſo far as it has been profitable to hues, 23. Feb. 
213. Fac. 51281 
6. A contract is thei v juntary agreement 
of two or more \perſons, jt 1th fomething 
is to be given or performed upon one part, for 
a valuable conſideration, either preſent or fu- 
ture, 


— 


Ii. 1.  Contratis in general. 269 


ture, on the other part. Conſent, which is im- conſeat is 
plied in agreement, is excluded, 1. By error in iaplied ia 
the eſſentials of the contract, J 15. de juriſd. comrattss | 
A g. pr. de contr. empt.: for in ſuch caſe, the ' 
party does not properly contract, but errs or is 
deceived: And this may be alſo applied to 
contracts which take their riſe from fraud or 
impoſition. 2. Conſent is excluded by ſuch a 

degree of reſtraint upon any of the contracting 

parties, as extorts the agreement; for, where, 
violence or threatnings are uſed againſt a perſon, 

his will has, really no part in the contract. 
Contracts were, by the Roman law, perfected, 

either re, by the intervention of things; or by 
words; or by writing; or by ſole conſent, ..ln _ 
order to p Ea real contracts, one of the par- Real con · 
ties aft have actually giyen or performed tracts. 
ſomething to the other: If there was barely an 
obligation to give or perform, it reſolved into 

a nudum pactum, which was not productive of 

an action; but, by the law of Scotland, one, 

who obliges himſelf to lend or give in pledge, 

may be compelled to performance. The real 
contracts of the Romans are loan, commodate, 
depoſitation, and pledge. Wor 
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+ 7; Loan or  mutuum is that contract which Marzum; 
_obliges a perſon, who has borrowed any fungible 
ſubject from another, to reſtore to him as og 
of the ſame kind, and of equal goodneſs. What- its proper 
ever receives its eſtimation in number, weight, ſabjedc ; 
or meaſure, is a fungible, as corn, wine, current 
coin, &c. he 20 proper ſubjects of this 
contract are eee cannot be uſed; with- -- ... 
out either their extinctiqn or alienation; hence, 
the property of the thing lent is neceſſarily 
transferred by delivery to the borrower, who * 
| ; conſequently 
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conſequently muſt run all the hazards, either of 
its deterioration or its periſhing, according to 
the obli-. the rule, ret perit ſus domino, Where the 
gations, borrower neglects to reſtore, at the time and 
place agreed on, the eſtimation of the thing 
lent muft be made according to its price at 
that time and in that place ; becauſe it would 
have been worth ſo much to the lender, if the 
obligation had been duly performed. If there 
is no place nor time ſtipulated for, the value is to 
be ſtated, according to the price that the com- 
modity gave, when and where it was demand- 
ed. In the loan of money, the value put on 
it by public authority, and not its intrinſic 
and action worth, is to be conſidered. This contract is 
ariſing obligatory only on one part; for the lender 
from it. ig ſubjected to no obligation: The only action 
therefore that it produces, is pointed againſt 

the borrower, that he may reſtore as much in 
quantity and quality as he borrowed, togethef 

with the damage the lender may have fuffered 

through default of due performance. _ 
Commo- · 8. Commodate is a ſpecies of loan, gratuitous 
date. on the part of the lender, where the thing lent 
| may be uſed, without either its periſhing or its 
__ alienation. Hence, in this ſort of loan, the 
property continues with the lender : the only 
right the borrower acquires in the ſubject is its 
ule, after which, he muſt reſtore the individual 
thing that he bortowed : Conſequently, if the 
ſubject periſhes, it periſhes to the lender, unleſs 

What de- it has periſhed by the borrower's fault. What 
grees of degree of fault or negligence makes either of 
diligence "the contracting parties liable to the other in 
are; don damages, is comprehended under wg 
be- 

ft 


red in con- A4 at | | 
- was, rules. Where the contract gives a mutual 


* 
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nefit to both parties, each contractor is bound 

to adhibit a middle ſort of diligence, ſuch as a. 

man of ordinary prudence uſes in his affairs, the 95805 

neglect of which is called culpa lrvis, Where Ch le 

only one of the parties has benefit by the con- 

tract, that party muſt uſe exact diligence, the | 

oppoſite of which is culpa leviſſima; and the o- /eviſima, 

ther, who has no advantage by it, is account- 

able only de dolo vel culpa lata, for dole, / 5. § 2./ate. 

Com. or for groſs omiſſions which the law 

conſtrues to be dole, J. 226. de verb. fign. Where 

one employs leſs care on the ſubject of any 

contract which implies an exuberant truſt, 

than he is known to employ in his own affairs, 

it is conſidered as dole, J. 32. depoſ; e 

0 By theſe rules, the borrower in the con- Obliga- 

tract of commodate muſt be exactly careful of f 

the thing lent, and reſtore it at the time fixed _—_ 

by the contract, or. after that uſe is made of it date. 

for which it was lent : If he puts it to any o- 

ther uſe, or neglects to reſtore it at the time 
covenanted, 288 if the thing periſhes thereaf- 

ter, even by mere accident, he is bound to pay 

the value. On the other part, the lender is o- 

liged to reſtore to the borrower ſuch. of the 

expences diſburſed by him on the ſubject, as 

5 from any uncommon accident, but not 

thoſe that naturally attend the uſe of it, /. 18, 1 

F 2. commed, The eſſential obligations conſe- The direq 


* 


quent on this contract lie upon the borrow- and con- 
ex: The action therefore competent to the 22 & 
lender againſt him, for fulfilling his part, commo- 
is called the direct action of commodate ; date. 
and that Which is competent to the bor- 
rower upon the counter- part of the contract. 
is called the contrary action. Where a thing 
is lent gratuitouſly, without ſpecifyin gany * 
4 0 . EE ue * 1 7% 0 
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of redelivery, it conſtitutes the __—_— of pre. 

carium, which is revokable at the lender's plea- 

ſure, and, being entered into from a perſonal 

regard to the borrower, ceafes by his death, 

I. 12. bh. de 1225 Sa 

10. Depoſitation is a contract, by which one 

Who has the cuſtody of a thing committed'to 

him, (the depoſitary), is obliged to'reſtore it to 

the ene It a reward is bargained for, by 

the depoſitary for his care, it reſolves into 12 

The obli- contract of location. As this contract is gratui- 

gations a · tous, the depoſitary is only anſwerable for the 

riing conſequences of 275 neglect; but after the de- 

trom it. oſit is redemand led, he is accountable even for 

aſual misfortunes. He is intitled to a full in- 

. demnification for the loſſes he has ſuſtained” by 

the contract, and to the recovery of all ſims 

© expended by him on the ſubje&: But he had 

no right, by the civil law, to retain the ſuhject 

itſelt for his reimburſement; the [exuberant 

nuf which was implied in the contract exclu- 

ded all right, both of compenſation and reten- 

| tion, 411. 5 al 

Nautae, II. By an ediftof the Roman Pretor, which 

caupomes is, with ſome variations, adopted into our law, 

flabularii, an obligation ariſes without formal paction, 

F barely by a traveller's enterin into an inn, ſhip, 

or ſtable, and there depoſi ng his goods, or 

putting up his horſes; whereby the Ratet, 

mipmaſter, or ſtabler, is accountable, not on 
for his own facts and thoſe of his ſervan 

.. rep is an obligation implied in the very 

' exerciſe of theſe r but of the o- 

ther gueſts or paſſengers indeed, in e- 

very 1 . be e 505 * 
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Joft FTIR or carried off by pirates or 
houſe-Breakers, This edict, ſo contrary to com- 
mem rüles, was. found neceſſary ad —_— 
aum improbildtent hor ge Bominum, l. r. § 1. 8 

unt. cb: Not only the maſters of ſhips, 
bite theit"eniployers, ate Kable upon this edict, 


4 J. 2. 3 == of them for the ſhare g 
*. a in che 1. 7. 98 bid But, by How fie | 
preſerit eutom of trading nations, goods nt re 


aße into a ſnip do not full under it, un- ond 
leſs they ar delivered to the maſter or mate, by t wat 
or chfcyed* itt the thip<books! Carriers fall edià. 
Witllin che iutendment of this edict; and prac- 
_ has: extended it tu vintners within bo- 
rongli, F 15. Hb. 1689; Forbes The extent 
ef the damage ſüftained by the party may be 
8 57 K v owt en n «ib 9 7 0 
121 Seihuettration whither voktntarlly cousSeqteirs”: 
ente d eth by the parties, or authoriſed by the tion. 
judge, is x kind of depoſit; but, as che office 
of ſequeſttes, to whoſe care the ſubject in diſ- 
e is committed, is not conſidered as gratui - 
us, he cannot throw it up at pleaſure; as a 
common depoſitary may do; aud he is liable wn: 
in the middledegree of diligence; ROD. 3 g 
tion of money is alſo a depoſit. It may be made, tion. 
either Where the debt is called in queſtion by | 
the debtor, as in ſuſpenſions; or where thecre- 
ditor refuſes to receive his money, as in wadſets, 
&e. "The riſk of the conſigned money lies on on whom. 


the conſigner, where he'ought to have made ue riſk of 
he coti- 


ayment; and not con jon, 9. July 1675, 

- Rueensberry ;* or has configned only a part rk 
or has choſen for conſignatary a perſon neither 
e the W nor of good credit. The 


m - Charger, 


=_  - eee. and Book III. 


Charger, or other creditor, runs the riſk, if he 
has e for ſums not due, or has without 
good reaſon refuſed payment, by which refuſal, 
the conſignation became neceſſary, Fax Fuly 

| Conligned — Scot, It is the office of a conſignatary, 
money 4 * the money in ſafe cuſtody, ir d. 

a 3 = called : If 9 he puts it out at "Py 

interel. eſt, he muft run the hazard of the debtor's in- 

ſolvency; but, for the ſame reaſon, tho he 
ſhould draw intereſt for it, he is liable in Hove 

do the conſigner; ſee 3. 9. 21. ad fin. .. 
Pledge. 13-Pledgy, when oppoſed to wadſet, i is 2 a con- 
tract, by which a debtor, puts into the hands of 
his ler a ſpecial moveable ſubject in ſecu · 
rity of the debt, to be redelivered on payment. 
Wbere a ſecurity is [eſtabliſhed by 105 to the 
creditor, upon a ſubject which continues in the 
| debtor's poſſeſſion, it has the ſpecial name of an 
Hypothee, hypothec. Of hypothecs in moveables there 
| Was a great variety among the Romans; but 
our law has, for preſerving the free. currency 
of trade, reduced them to a narrower compaſs, 

Hypothecs Tradeſmen and ſhip-carpenters have an hypothec 

conſtiru- on the houſe or ſhip repaired, for the materials 

— 3 © and other charges of xeparation, 16. Nou. 
Scotland, | 1717, Watſon;; but not for the expence of 

building a new ſhip, K. 68. becauſe the ne- 

ceſſity is not ſo urgent: Owners of ſhips have 

an hypothec on the cargo, for the freight, 
Hums, Dec. 1682, \ Mure: Heritors on the 
fruits of the W and landlords on the ia-· 

ven et illata, for their rents, 2. 6. 26. 
Mriters alſo, and agents, have a right of hy- 

pothec, or more properly of retention, in their 
___ © conflituent's writings, for their claim of pains 

ö ani diſburſements. FOR 1 tor cannot, for his 


own 


} 
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own, payment, ſell the ſubject impignorated, pledge 
even after denunciation to the debtor, as he cannot be 
might have done by the Roman law, J. 4. defold wich- 
dig. aff. He muſt apply to the judge-ordi- ange fer 
nary, for a warrant to put it up to public ſale or 
roup; and to this application the debtor ought 


# 


to be made a party, © 
1 « : $1 A 1 n 
5 een . # 6 6:24 N F 
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TI I. 2. Of Obligations by Word or Writ. 
J Here is nothing in the law of Scotland a- 
nalogous to the verborum obligatio of the 
Romans, which was created by the parties ut- 
tering certain verba ſolennia, or words of ſtyle ; 

And therefore the appellation of verbal may be 
properly enough applied by us, to all obligati- 

ons to the conſtitution of which writing is not 
eſſential, which includes both real and conſen- 

ſual contracts; but, as theſe are explained un- 
der ſeparate titles, obligations by word, in the 
ſenfe of this rubric, muſt be reſtricted, either to 
promiſes, or to ſuch verbal agreements as have verbal 
no ſpecial name. to diſtinguiſh them. Agree- agree- 
ment implies the intervention of two different ment. 
parties, who come under mutual obligations to 

one another, Where nothing is to be given 

or performed, but on one part, it is properly | 
called a promiſe, which, as it is gratuitous, does promiſe, 
not require the acceptance of him to whom 
the promiſe is made. An offer, which mult yg, 
be diſtinguiſhed from a promiſe, implies ſome- | 
thing to be done by the other party; and con- 
ſequently is not binding on the offerer, till 


: # : » * 
6 
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be accepted, with its —— or gopditions, 

du him to whom the offer is made; afterwhich, 

it becomes a proper agreement. be d different 

methods of proof required for ſupportin ' theſe 

5 Kage obligations, Arg to be inf 4.2. 
1 12. 

Writing 2. Writing muſt neceſſarily i interveen in all 

muſt inter- obligations and bargains concerning heritable 

lian ſub as, thoꝰ they ſhould be only temporary; 

AS — which, when they are verbal, laſt but 


N for one-year. In theſe, no verhal agreement 
hegtage. is bindin tho? it ſhould be referred ts the 


oath of the party; for, oy — is adhibit- 


ed. law gives both partie . to 2 a6 p | 
from an unfiniſhed "pda 2 ich is called /c- 


Locus poe- cus puenitentiae. Yet it K 5 been adjudge 
nitentiae, that a written offer to ſell, ſigned by one of he 
parties, when it is delivered to, and yerbally 
| accepted by the other, becomes obligatory. on 


the offerer; tho? there ſhould be no written ac 
ceptance, or other 8 ſigned by £ the 
party to whom the offer is made, 2 3. Nov. 
1748, Lord Kilterran. If, upon à verbal bar: 
gain of lands, part. of the price ſhall be paid by | 
dim who was to purchaſe, the interventus rei, 
the actual N of money, creates a valid 
Obligation, and gives a ning to the 11. 
Pee ho on 23. Dec. 1697, Laury: And in 
general, wherever matters are no longer 855 
the right to refile ſeems to be excluded, An 
Writing is agreement, whereby a real right is paſſed f from, 


unneceiſa- or reſtricted, called pacbum liberalori un, may 


12,104 be perfected verbally, G. F:b: 1666, Ker; for 


liberata- 


ris. freedom is fayourable, and the purpoſe of. Tack 


2 is rather to diſſalve than to create 
2 Writing e eſſential to bax- # 


gains 


ba. Hund er Mi. 677. 


gains made under conditiqn that they mall be to what 
reduced into writing; for in ſuch caſes, it is other in- 
pars. contractys, that, till writing be adhibited, dsa: 
both parties ſhall have liberty to withdraw, 12, T7908 4 
Jan. 1676, Caupbell. In the ame manner, vers 
bal or ee teftamonts are rejected by 

our lay j but yerbal legacies are ſuſtained, where 


— 2 1 


they do not exceed L. 100 Scots, 3. 9. 24.1 


of 


c. 90. that all writings carrying any heritable. 
L 47 # 8 _—_ eee — WY . | 
— bed by the principal partie, ie can b. 


. 4 
oF 
f I 


witnelles, be full alive, Hare, Bg4.— Fuly 1729, 
| e 2 3 De 


3. Anciently. when writing, Was little nſcd, Solemni- | 


ih - Otherwiſe 1 vy two POOR before four 
Vioitneſſes Ney deſigned, (or diſtinguiſhech. 

Ihe ſubſequent practice extended this requiſite 
of the deſignation of the Witneſſes, according 

to the plain intendment of the ſtatute, to the caſe 

where the parties themſelyes ſubſcribed ; but, 

in regard that the words of the act were not 

clear in that particular, therefore, when the 

witneſſes were not ſpecially deſigned in a deed, 

or perhaps not ſo much as named, the pore 

| Founding on it Was, by the indulgence of 'our 

/ Judges, allowed to condeſcend who the witnef- 

ſes were; which condeſcendence was to be a- 

- + »fructed, either by the witneſſes themſelves, if 

The omiſ alive; or ex comparatione liter grum, where the 


ſion to de: ore deceaſed; and had alſo faubſcribed as wit- - 


ns, ene nefſes : . And this obtained with reſpect to all 
| now fop- deeds nted after this ſtatute, till act 1681, 
* * 5. which declares the omiſſion of the deſig · 

g nations — ſuppliable 1 any condeſcendence, 
New: Cell. 84. Cuſtom has conſtrued obliga+ 

What ob- tions for ſums exceeding | I. 100 Scots, to 


ligations he obligations of importance, which is proba- 


— 9 4 bly founded on 47. S. 8 June 1597, eſtabliſhing 
portance, that ſum as the ſtandard, beyond which pay- 
1 ments were not allowed to be proved by wit- 
nefles. 'In a diviſible -obli gation, ex. gr. for a 
ſum of money, tho ce L. loo, the ſub- 
i ion of one notary is fa Hcient, if the cre- 
- ditor reſtricts his claim to L. 100: But, in an 

obligation indiviſible, e. g. for the performance 


| Notaris Of a fact, if it be not ſub ibed in terms of the 


muſt ea- ſtatute, it is void. When notaries thus atteſt a 


mandate expreſs, that the granter 


preſs the deed,' the atteſtation or do give moſt ſpecially 
= . 0 lign; nor is it ſufficient that this be mention- 


* el; 


\ Book Ill 


ve them a mandate 
ed in the body of the writing, 18. * 1745, . 
5. In 


1 


( 
| 


Tit 2. by Word or Writ. 279 
5. In every deed, the name of him who rhe wri- 
writes it, with his dwelling-place or other mark ter's name 
of diſtinction, muſt be inſerted, 1 593, c. 175. muſt be 
The witneſſes muſt, by the foreſaid act 168 rnd, 
both ſubſcribe as witneſſes, and their names 
and defignations be inſerted in the body of the _ 
deed : And all ſubſcribing witneſſes muſt know ' 
the granter, and either ſee him ſubſcribe or 
hear him acknowledge his ſubſcription, other- 
wiſe they are declared puniſhable as acceſſory 
to forgery. Deeds, decrees, and other ſecuri- Deedemay 
ties, conſiſting of more than one ſheet, may be be written 
written by way of book, in place of the for- book · 
mer cuſtom of paſting together the ſeveral 
ſheets, and ſigning the joinings on the margin; 
provided each page be ſigned by the granter, 
and marked by its number; and the teſting 
clauſe expreſs the number of pages, 1696, c. 15. 

6. Inſtruments of ſeiſin are valid, if ſubſcri- Solemni- | 
bed by one. 21 before a n any a. og 
ber, of witneſſes, Auguſt. 1584, c. 4. Which is 
extended by NE i inſtruments of reſig- 8 
nation. Two witneſſes are deemed a reaſonable 
number to every deed that can be executed by 
one notary, 15. Fuly 1680, Biſhop of Aberdeen. 
In inſtruments of ſeiſin, of reſignation. ad rema- 
nentiam, and of intimation, the witneſſes muſt 
ſubſcribe, and their names and deſignations 
muſt be inſerted in the inſtrument, 1681, c. 5. 
Seiſins were allowed, by 1686, c. 17. to be writ- 
ten bookways; the notary. atteſting the num- 
ber of leaves, and ſigning each leaf with the 
witneſſes As the number of leaves was ſeldom 
condeſcended on or ſpecified, as the act direct- 
ed, an objection founded on that omiſſion was 
repelled, New: Coll. 2. But by Act S. 17. Jan. 
1756, not only is this condeſcendence required 

| CD 88 


42 e ces 


in ſeiſins, bit the marking enk fe ze hy its 
number, in terms of 1698, 2 rs. \ Hier eh 
ted, not to ſeifins, bat to ſecurities. Execu- 
and of ex- tions by meffengers and other office N law 
838 were at firſt valid; barely” by afffxing their 
vers, ſtamp or ſignet, without fübſcription, 1545; c. 
74. The fübſtription of the offiter came to be 
required by 1 592, c. 139: ; and, at laſt. by. 1686, 
c. 4. the ſubſcription alfo' of witneffes is made 
IR: and the neceſſity of ſtaniping taken 
off. The act 168r requires alſo the defigna- 
= Htlon'd? the wittefles, in certain ſorts of execu- 
tions, viz. inhibition, interdiaion, Horning, and 
arreſtment: Executions therefore of ſimmort- 
_ ſts fall not under this act, 8. Dec. 1736, Na. 
ers for the enumeration of ſome paſtitlars 
implies the excluſion of all others: It is not ne- 
_ ceſfary,. that the witneſſes to a notorial inſtru- 
© ment; or execution, fee the notary or meſſen- 
55 ger ſign; for they are called as witneſſes to tlie 
tranuſaction which is atteſted; and not to the 
ſubſcription of the perſon atteſting} ſee 5: Fay 
1710, Lord Gray. 1 
| 7. A new requilite has been atided t certain 
Deeds deeds ſince ee union, for the beneſit of the re- 
muſi be venue: . muſt be executed on ſtamped p a 
written on per, or parchment; paying à certain d Lore 
fiamped lie 1 55 rte or Tl of Nds | 
24001 tien, ſeilins, and retours of lands Holden of 2 
5 ſublect, are charged with 2 f. 3 4, of duty, 10. 
Ann. c. 19.: Bonds, tacks, contracts, and other 
perſonal obligations, paid at firſt & d. 12. Arn; 
ſtat. 2. c. 9. Hz.; to Which 2 farther duty of 
1. has been ſince added Hy 36: George II. c. 19. 
Bail-· bonds are ſpecially excegted from tlie 
tute 12. 47, Neither do bills, teſtaments, Hi 


charges or ACQUITSUTES of rent or of intereſt, 
nor 
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nor any Judicial deeds, as notorial inſtruments, 
bonds o cautionry;in ſuſpenſions, c. fall un- 
der it. 1 95 | 

8. The — of. the time. and 8 of Is the 
ſubſcribing, being a ſtrong guard againſt; —— ee 
ry, is conſidered by Viſc. Stair, 4. 42. 19. as el- . =o 
ſential to all deeds; but the contrary, has been neceſſary:? 
found e judgments, 15. Feb. 1706, Dun: --. 
can. —2 1. July 1711, 8 The granters 
name and deſignation are eſſential, not proper- 
ly as ſolemnities, but becauſe no writing can 
have effect without them. Bonds were, by our Wenn 
ancient practice, frequently executed without bonds, - 
filling up the creditor's name; and they paſled 
from hand to hand, like notes payable to the 
bearer: But as there was no method for the lle 
creditor of a perſon, poſſeſſed of theſe to fe» gd. 
cure them for his payment, all writings: taken 
blank in the creditor's name are declared null, 
as covers to fraud; with the exception of in- 
dorſations of bills of exchange, 1696, c. 25. 

9. Certain privileged writings do not require Privileged 
the ordinary ſolemnities. 1. Holograph deeds deeds. 
(written. by the granter himſelf) are effectual Holo- 
without witneſſes. A deed i is/bolograph; where graph 

the ſubſtantials of it are written by the grant writings, 
ter, a3. Jan. 1675, Vanſe. lhe date of no ho- 
lograph writing, except a bill of exchange, 
(fee next $), can be proved by the granter's on 
aſſertion, in prejudice either of his heir or his 
creditors, but muſt be ſupported by other ad- 
minicles, 2 1. June 1665, Braidy. 2. LJeſtaments, Teſta- 

if executed Where men of ſkill in buſineſs can - ment. 


not be had, are valid, tho they ſhould not be 


quite formal, . v. fen, 168, Kerr And lee be 
ſybjeR.of 3 teſtament be ever ſo valuable, one. 
Na | notary 
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notary ſigning for the teſtator, before two wit- 

neſſes, is in practice fufficient. Clergymen 

 _, were frequently notaries before the reforma- 
4 bet tion; and, though they are, by by 1584, c. 

prohibited to act as notaries, the caſe of tet 

5 ments is excepted; ſo that theſe are ſupported 

by the atteſtation of one miniſter, with two 


Wy witneſſes. 3. Diſcharges to tenants are ſuſtain- 


ges to te. ed without witneſſes, from their preſumed ru- 
nanta. ſticity, or ignorance in buſineſs, 7. Nov. 1674, 
Merchants Boyd. 4. Miſſive letters in re mercatoria, com- 


or Jv * wiſſions, and fitted 3 in — courſe of 


Bills No... , 150 A bill of 1 is an — —. in 
chapge, "the form of a mandate, whereby the dra wer or 
mändant defires him to whom it is directed, 

to pay a certain ſum, at the day and place there- 
in mentioned, to a third party. Bills of ex- 
5 change e are drawn by a perſon in one country 
4860 his correſpondent in another; and they 
have that name, becauſe it is the exchange, or 
the value of money in one place compared with 
e ee its value in another, 2 nerally determines 
tte preciſe extent of the ſum contained in the 
. "draught. The creditor in the bill is ſometimes 
- «called the poſſeſſor, or porteur. As parties to 
„ "bills are of different countries, queſtions con- 
rning them ought to be determined by the 
-F6ceivea cuſtom of trading nations, unleſs 
where ſpecial ſtatute interpoſes. For this rea- 


0H 


— 1-4 15 


| 12 own fon, bills of exchange, tho' their form admits 
gates. not of witneſſes, yet prove their own dates, in 


WF? 7 


e either with _ © heir, or creditors of 


it, 2. 3 by Word or Writ: 5 283 


be extended to the eaſe of ſuch inland bills as 
ire made payable to the drawer himſelf, and 
where conſequently the only perſons concerned 
are the drawer and accepter; heirs, might, by 


antedated bills, be cut oft from the plea Fdeath- | 


bed, and creditors from the benefit of inhibi- 
tion, Bank, vol. 1. 364. 


= 
11. A bill is valid, whihoat the deſignation, 5 e 


either of the drawer, or of the perſon to whom 
it is made payable: It is enough, that the draw. 
er's ſubſcription appears to be truly his; and 
one's being poſſeſſor of a bill marks him out 


to be the creditor, if he bears the name given 


in the bill to the creditor: Nay, thoꝰ the per- 
— drawn on ſhould not be deſigned, his ac- 


ties of 


balls, 


ceptance preſumes, that it was he whom. the 


drawer had in his eye, K. 96. Bills drawn 


blank, in the creditor's name, fall under the - 


ſtatute 1696; for, tho” indorſations of bills are 


excepted from it, bills themſelves are not. Not 


only the perſon drawn upon muſt ſign his ac- 
ceptance, but the drawer muſt ſign his draught, 


before any obligation can be formed againſt the ; 


accepter; bills being really mandates: Yet it 


is ſufficient in practice, that the drawer ſigns, 


before the. bill be produced in judgment; tho? 
it ſhould be after the death both of the credi- 


Ii 
94 


tor and accepter, Falc. vol. 2. 15. A creditor in indorſati- 


a bill may tranſmit it to another by indorſation, oa. 


tho? the bill ſhould not bear to his order; by the 
ſame rule that other rights are tranſmiſſible by 


1 tho' they do not bear, to A Mneys, 


) 


12. The drawer, by Ggning his draught, be- Obligati- 


comes liable for the value to the creditor in ons on the | 


he: bile: in . the perſon. dom. upon 14 nder 


8 ther does not accept, or after acceptance, 
. 4ddqes not pay; for he is preſumed to have re- 
ceived value from the creditor at giving him 
the draught, tho' it ſhould not bear, for value 
recerved But, if the drawer was debtor to the 
creditor in the bill before the draught, the bill 
is preſumed to be given towards payment of 
ttz debt, unleſs it eæpreſsly 8 18. 
on the Juby 1712, Cheap. The wn upon, 
=__ if he refuſe: to accept, while he has the 4780. 
| npon; ers money 14 his hands, is liable to him in 
damages. As a bill preſumes value from the 
on be in- creditor, indorſation preſumes value from the 
dorſer. indorſee; who therefore, if he cannot obtain 
— payment from the accepter, has recourſe a- 
| mſt the indorſer, unleſs the bill be indorſed 
in theſe words, without recourſe, ' 
Eſfec of © 13, Payment of a bill, by the accepter, ac - 
pore i quits both the drawer and him at the hands 
ef the creditor; but it intitles the accepter, if 
err. he was not the drawer's debtor, to an action of 
recourſe againſt him; and, if he was, to a 
= of compenſation. ' Where the bill does 
ot bear value in the hands of the perſon drawu, 
upon, it is preſumed that he is not the drawer”: 8 
debtor; and conſequently he bas recourſe a- 
_ gainſt* the uwe, er een . Fuly 1717 
. . 
„ - 
Kills are 14. Bills, when indes are conſidered as 
$7 conſidered ſo many bags of money delivered to the one- 
RE] rous indorſee; which therefore carry right 
| to the contents, free of all burdens that do 
IE 205 not appear on the bills themſelves. Hence, a 
mee or „ ee original creditor, 


„ 
a 
N 
111} 2s 
r 
1 
1 ＋ 1 Wy , 
33 4 
Zi ig 
} WM 
{= 
We. 
1 
I 
N. * 
1 
. 
* 9 
__ 
it 1 
* 1 LB 
rs 
_ 8 
- "oY * 
"1. 
s 3 
3 
. 
8 
1 
WR 
. 
5 
15 7 . * 
WEE. 
Ws 
i + 
- 
WING 
5 
þ wu 
. 
$3 Wo 
br 
1 
| 
+ 
1 
1 
971 
A 
7x 
* 


_ — * 
is __ 25, . 7 ” * 4 — . M 1 
— K . - <p CE þ 
. 7 4 > — — 4; 5 * 
* n 2 4 n 2 N P 2 — — 
* * 5 2 * 6 _ ix : Iwo l 
2 £ I - I - 
* Py z 
Ss . 
. 


— 
LE: 
WU. 


"EO REES : 


hoe en > 


TR \ 
— — 


—ů̃ů 
— — 


tA GR * 
neonate — . 
* k * 
g 4 * 2 — >» _ 


= ff granted on a fepa paper, does not ex- 
ö empt the accepter from nd payment to the 
| midorice ; ; hence alſo, no ground of compenſa- 
i tion 
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tion competent to the accepter againſt the o- 


riginal creditor can be pleaded againſt the in- 


dorſee: But, if the debtor ſhall prove, by the 


oath of the indorſee, that he paid not the full 


value for the indorſation, the indorſee is juſtly 
conſidered as but a name; and therefore all ex- 
ceptions, receivable againſt the original credi- 
tor, will be ane og git [ 5. 0 1760 

% il, „ 


where a bill is payable ſo: many das after 6 he, tor. 


— i in Sending; that, in balls — ſo my 


many days after fight, the creditor has a dif- 


cretionary power of fixing the payment ſome- Sink 
what ſooner or later, as his occaſions ſhall re- | 


quire, New Coll. 2. 99. It is unqueſtionable, 
that bills payable on a day certain, need not be 


preſented for acceptance, till the day of pay- 
ment, becauſe that day can neither be prolong- 


ed nor ſhortened by the time of acceptance, 
K. 93. Fulc. vol. 2.75. For the ſame reaſon, 
the acceptance of bills, payable on a preciſe 
day, need not be dated: But, where a bill is 
drawn -payable ſo many days after fight, it 


muſt; becauſe there the term of payment de- : 
pends on the date of the acceptance. 

16. Tho' bills are, in ſtrict law, due the 've- — 

ry day on which they are made payable, and grace. 


may therefore be — on the day thereaf- 
ter; 
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as Of Obligatine , Book Ill, 
ter; yet there are three days i fol- 


/ lowing. the day of payment, called days of 
; grace, within any of, which. the creditor. may 
proteſt, the bill: But, if he delay proteſting, till 
the day after the laſt day of grace, .he 12 his 
recourſe, 29. Jan. 175 1, Cuilſbanls. Where a 
bill is proteſted, either for not acceptance, or 
not payment, the diſhonour muſt be notified to 
the drawer or indorſer, within three poſts at 
fartheſt. This ſtrictneſs of negotiation is con- 
. fined to ſuch bills as may be proteſted by the 
E patoe upon the third day of grace: Where 
ae 2 therefore bills are indorſed after the days of 
2 _—_— grace are expired, the indorſee is left more at 
payment. Abd. and does not loſe his recourſe, though 
N he ſhould not take a formal proteſt for not 
: payment, if, within a — tat Fe time, he ſhall 
| 13 the indorſer notice of · the accepter's. refu- 
When . A to pay, Falc.. vol. 2. 76. Not only does the 
| =. eflor, who n 7 ſtrict negotiation, loſe 
loſ re. his recourſe againſt the drawer, Where the per- 
courſe a- ſon drawn upon becomes afterwards bankrupt, 
ainſt the but, though he ſhould continue ſolvent; for 
awer. he may, in that caſe, recover payment from the 
debtor, and ſo is not to be indulg ed in an un- 
x proceſs againſt the _ which he 
has tacitly renounced, by his negligence, Dec. 
1744, Littljohn... Recourle is preſer ved againſt 
the 1 thoꝰ the bill ſnould not be duly. ne- 
pennies if the perſon drawn upon was not 
s debtor ;. for there the drawer can qualify no 
Prejudice, by the neglect of diligence, and he 
qught not to have drawn on one who owed 
Tags 17, The | Heges fuperadded to bills b. 
17. The rivileges fuperadded to bi y 
2 = ou 1 ſtatute are, t 120 the, by Geir form, they can 
* no clauſe of refitrtion, _ if duly pro- 


teſted, 


/ 
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teſted, they are regiſtrable within ſix months 


after their date, in caſe of not acceptance, or in 
ſix months after the term of payment, in the 
caſe of not payment; which regiſtration” is 
made the foundation of ſummary diligence, 
either againſt the drawer or indorſer, in the 


caſe of not acceptance, or againſt the accepter, 


in caſe of not payment, 1681, c. 20. This ſta- 
tute is extended by 1696, c. 36. to inland bills, 
i. e. bills both drawn and made payable in Scot- f 


Inland 
mw or 


land: After acceptance, ſummary diligence lies 


againſt no other than the accepter; the drawer 


and indorſer muſt be purſued by an ordinary 


action. It is only the principal ſum in the bill, 


and intereſt, that can be charged for ſummari- 


ly: The exchan when it is not included in 
the draught, the re- exchange incurred by ſuf- 


fering tlie bill to be proteſted and returned, and 


the expence of diligence, muſt all be recovered 
by an ordinary action; becauſe theſe are not li- 


quid debts, and ſo my be previouſly conſti- 
tuted : But, in the cafe of ſuſpenſion, they as; 
be added to the charge, 1681, 6. 20. 

18. Bills, when drawn payable at any con- 
iderable diſtance of time after date, are denied 


the privileges'of bills ; for bills are intended for 


currency, and not to lie as a ſecurity i in 'the 
creditor's hands, R. 55. ad n. Bills are not 


Certain 


bills are 
not privi⸗ 


* 


valid which a r ey Face to be donations, 


25. Nov. 1736, Meir. No extrinſic ſtipula- 


tion ought to be contained i in a bill which de- 


viates from the proper nature of bills; hence, a 
bill to which a penalty is adjected, is null, ſee 
R. 99 ; and a bill with a clauſe of intereſt from 


che date, New Coll. vol. 2. 57. Inland precepts 
"ys rot for money the medium of trade, 


but for fußt wo were, by the former practice, 


| __ pdmitteg 


. 


— 
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admitted as probative; tho' without the privi- 
lege of bills, Br. 82.; but, by later. deciſions, 
they have been declared null, as wanting. wri- 


ter's, name and witneſſes. Promiſſory notes, 


without writer and witneſſes, were adjudged to 


be null, 29. Jan. 1708, Arbuthnot, It was after. 
ward the opinion of the court, that they requi- 


red no witneſſes, F. 7. Dec. 1711, N This is 


0 agreed, that they are not intitled to 


* * on * 


' Solemni; 
eeds 

| bees. ina 0 receive execution in Scotland, it is a general 

ann 


country. 


1 


1 


privile 
ges of bills, bid.—2. Feb. 1739, Forbes. 
19. As for the ſolemnities eſſential to ads 


figned in a foreign country, when they come 


rule, that no laws can be of authority beyond 
the dominions of the lawgrver. Hence, in 
ſtrictneſs, no deed, though perfected according 
to the law. of the place where it is figned, 
can have effe& in another country where dit- 
(ferent ſolemnities are required to a deed of that 
ſort. But this rigour is ſo ſoftened ex camitate, 
-by: 5 no. conſent of rere 5 all 
nal obligations, ted according to 
2 law of that 9 —— are Ggned, 
are effectual every where, K. 23. which ob- 
3 even in obligations to convey heritage, 
Ju 1706, Cuningbam. Conveyances them- 
felves. if they are of heritable fache muſt 
be perfected according to the law of the coun- 
try where the heritage lies, and from which 
it cannot be removed, Nh. 1729, E. Dalkeith; 
but a conveyance of moveables, which have no 
fixed ſeat, and are therefore ſaid to follow the 
owner, if it be perfected according to the x 
14. J Will * execution. in Scotland, | 
16. 1636, Sinclair —Dirh, 30. 
1 writing, while the age keeps it 


een — CY 


* 


- 


% 


it 8 nin * after it is Jeliverad 


to the grantee himſe A or found in the hands 
of a third perſon. | As to which laſt, the fol- 


lowing rules are obſerved. A deed found. in 
the hands of one, who is doer both for the 
| garter and grantee, is preſumed to have been 


t in his hands, as doer for the grantee, 17.35, 

en. The preſumption is alſo for delivery, af 
the deed appears in the hands of one who: a 
ſtranger to both j ſee St. 4. 42. 8. Where a deed 
is depoſited in the 3 of a third perſon, the and de- 
terms of depoſitation may be proved by the i? 3 
oath of the 1 March 162 4, Hay ;® 22 
unleſs where they are pee mig ers i Del 
Feb. 1675, Can. A deed appearing: in le 
cuſtody. of the grantee himſelf, is conſidered 26 ew? 
his abſolute right; in ſo much that the granter 
is not allowed to prove that it was granted, in 
truſt, o than by a written declaration 
kgned by the truſtee, or by his oath, 1696,c-25, 

21. The e deeds are eff effefual with- — 
out delivery Titings containing a Clauſe A 
3 with The delivery : Theſe are of the without. 
nature of revokable deeds, where the dach delivery. 
the granter is equivalent to delivery, , becau 
after death there can be no revocation. 2. 
Deeds in favour of children, even natural ones; 
for parents are the proper cuſtodiars or Keepers 
of their children's 9 5 26. Kb. 1663, 
len bead. From a ſimilar reaſon, p nupti 16: 7 
ſettlements by che huſband to the wife need 155 
no, delivery, Br. 78. 3. Rights | which are not to 
take effect till the granter 's death, 41 even MUS 
he reſerves an intereſt to himſelf during 
life; for it is preſumed he holds, cultody 755 N 
theſe, merely to ſecure to him ſuch reſer ved 1 


en 19. Tune re oe: * Deeds 
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Conſen- bt tracts conſenſual, : i. e. which mi he, by 
rag, the Roman law, be perfected by ſole con- 
n ſent, without the intervention either of thing 


| the jules hope; may be the ſubject of this contract, as 


* Commodities, Where their importation or uſe 


Book I, 


that the granter lay under an antecedent naty- 
-ral obligation to execute, e. g. rights granted 
to a Eos: for his relief, 18. Jan. 1677, 
Dict. 5. Mutual obligations, e. g. contracts; 
For, every ſuch deed, the moment it is executed, 
a common evident to all the arties contract. 
ſee 10. Dec. 1736, Simpſon. Laſtly, the 
"publication of a witli g by regiſtration, is e. 
en to delivery, Dirl. 211 er 
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ien 
e, 1 IA WE: en, and 4 acceſſory Obligations.” 


'or of writing, are ſale, permutation, location, d- 
ciety, and mandate. Where the ſubject of any of 
f Weile contracts is heritable, writing is neceſſary. 
Sale. 2. Sale is à contract, by which one becomes 
4.9% bees to give ſomething to another, in con- 
: tion of a certain price in current money 
pat to be paid for it. Arrbæ, or "earneſt, is ſome 

times given by the buyer, as an evidence that 

the contract is perfected; but this is not ne- 
 ceflary. Earneſt was coniputed i in the price, by 

: the Roman law; but what is given here under 

that name, is enerally ſo inconſiderable, that it 
I dead earnelt, 3. e. not Teckoned in the price. 
rer things not yet extant, aud conliſting merely in 


thin gs, 


of ſale, the draught of a net, &'c; J. B. F't. de contr. empt. 


is abſolutely prohibited, cannot be the ſubject 
of ale; aud even in run goods, no adion lies 
aa 17 che vendor for not delivery, if the 
1 * knew the goods were run, 11. Geo. L 


n 
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6. 30; ſee 16. Nov. 1736, Scots gal. The price The price 
in current money may be fixe | either, 1. By how at- 


the agreement of parties at making the con- 
tract; in which caſe, let it be ever ſo diſpro- 
portioned to the value of the ſubject, the 
fale is valid by our law, 23. June 1669, Fairy,, 
Tough, it was otherwiſe by the Roman, /. 2. C. 

& reſcind. vend, Or, 2. By a reference, either to 
a third perſon, or even to one of. the contra. 
ers themſelves, 13. March 16 39, E. Mantra. 
3. Though this contract may be perfected be- 
fore delivery of the ſubje&, the property re- 


mains. till then, with the vendor, 4." T& Periculum 


lar nan which, if the ſubject periſhed, 7 
periſhed, by the Roman law, to the buyer, 
os Inſt. de empt. et vend. contrary to the rule, 
res perit domino; becauſe the property in the 
vendor was conſidered to be but nominal, 
he being obliged to transfer it to the buyer. 
Lord Stair doubts, whether this would hold in 
in ractice, 1. 14. 7. But, whatever ought to 
le rule, i in cafe of the extinction of the ſub- - 

2 it is an agreed point, that the hazard of its 
deterioration falls on the v4, urchaſer, becauſe he 

has all the profits ariſing from it, after the ſale. 
On the other hand, it 1 certain, that the ſub- 
ject itſelf periſhes to the vendor? 1. If it ſhould 
5715 through his fault, or after his undue de- 
Py, to deliver it. 2. If a ſubſeck is ſold as a 
fürdie, and not as an individual, or corpus, 
438. $:7., de contr. empt. e. g. 4 quantity of 
farm-wheat, ſold without diſtin guifhing g the par- 
cel to be delivered, from the reſt of the farm. 
3: The periculum lies on the vendor till delive- 
ry, if he be obliged by a ſpecial article in the 


contract to deliver the ſubject at a certain 
place, F. 25. Fan. 1687, mn FF ON ; 


4. The 


$ 
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Fwption ., 4. The vendor, where he is not the true 
a non de- Owner, cannot, by delivery, transfer to the 
nin. purchaſer that property which was not his to 
- give; but the purchaſer, in reſpect of his bona 
fides, makes the fruits of the ſubject his own, 
till it de evicted, or at leaſt reclaimed, by the 


Warran- true owner 2. 1. 14.: And as warrandice is 
dice. implied in all ſales, the vendor muſt make the 
ſubject good, if it be evicted. 2. 3. 11. The 
inſufficiency of the goods ſold, if it be ſuch as 

would have hindered the purchaſer from buying, 
lad he known it, and if 15 quarrels it recently, 
Addis red. founds him in an action 7 — * redhibitoria) 
bbitoria. for annulling the contract. If the defect was 
en ellentiaf he was, by the Roman law, in- 
titled to a proportional abatement of the price, 

by the action quanti minoris { But as our pra- 

ctice does not allow ſales to be reduced, on ac- 

count of the diſproportion of the price to the 
value of the ſubject, it is probable, that it would 
alſo reject the action quanti minoris. A vendor 

Pedum de yho covenants, by a padum de retrovenden- 
ee, do, for a right to redeem the ſubje within a 
* certain time, cannot after that time be reſtored 
againſt his delay, by offeripg the redemption- 
money, as a reverſer in a wadſet might do before 
declarator; for in fales, an adequate price is pre- 

ſumed to be given to the vendor, and ſo there 

is nothing penal in the irritangy, 2. 8. 5. 
Permuta- Permutation differs from a ſale chiefly in this, 
von. that in permutation, one ſubject is to be given 
in barter or exchange for another; whereas the 

price in a ſale conſiſts of current money, 

Location. 5» Location is that contract, where an hire 
; is ſtipulated for the uſe of things or for the ſer- 
vice of perſons. It may, without Ef 
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be conſidered as à ſpeeies of Gals; in which the 
ſubject ſold is the uſe or ſervice; and the price 
is the hire, which, as in a proper ſale, gene- 
rally eonſiſts of money. He who lets his work; 
or the uſe of his property to hire, is the locator 

or leffor; and the other, che conductor or leſ- 
ſee. In the location of * the leſſor is ob- Obligati 
liged to deliver the ſubject, fitted to the uſe it ons on . 
was let for; and the leſſee muſt preſerve it care- * | 

put it to no other uſe, and, after that is 

over, reſtore it. Where a worktnan or arti- 
ficer lets his labour, and if the work is either 
not performed according to eontract, or it it be 
inſufficient, even from mere — 1 he is 
liable to his employer in damages, J. 9.5 5. | | 
heat. for he ought not) as an artificer, to have « 1 
undertaken à work to which he Was not equal. | 
A ſervant hired for a certain term, is intitled 

to his full wages, th&”" from ſickneſs, or other 
accident, he ſhould' be diſabled for a part of his 
time; but, if he die before the term, his wages 
are Only due for che time he actually ſerved. 
If a maſter dies, or without good reaſon turns 
off, before the term, à ſervant who eats in his 
houſe, the ſervant is intitled to bis full Ow | 
and to his maintenance till that term: er 
the other part, a ſervant, Who without {dara nd - 
deſerts his ſervice, Forfeits his wages and'main 
tenance, and is. liable to his maſter in — — 
The doctrine of location of TENOR * en ex- 
plained, 2. 6. 8. et Eo 

6. Society or wer tbip . is a contract, voce 

whereby the ſeveral pattners agree; concerning 
the communication of loſs and gain 8 
from the 2 =o . the ee OF is 6... 


1 

$\ 3 
Tre * $830] 
. 


ed by the ** choice: that 2 * 
make ef one another; and ſo is not conſtitu- 
ted in the caſe of co heirs, or of ſeveral legatees 
in the ſame ſubject. A copartnerſhip may be 
ſo conſtituted, that one of the rtners ſhall, ei- 
ther from his ſole right of property in the ſub. 
: jeR, or from his ſuperior ſkill, be intitled to a 
.  ...- certain ſhare of the profits, without being ſub- 
Secietas jected to any part of the loſs: But a ſociety, 
konina. Where one partner is to bear a certain pro 
tion of loſs, without being intitled to any —f 
- of the profits, is juſtly reprobated. All the 
partners are intitled to ſhares of profit and loſs 
, Proportioned to their ſeveral Rocks, n it is 
not otherwiſe covenanted. 

Obligati- 7. As partners are united, 3 a "deleetus 
ons on the perfonae, in a kind of brotherhood, no partner 
Jocii; can, without a ſpecial power contained in the 
their contract, transfer any part of bis ſhare to an- 
powers to other. Where therefore a third perſon is aſſu- 
| transfer; med by a partner, ſuch. aſſumption forms a ſe- 
te contract betwixt the — ag and the aſ- 
ſumed, limited to the ſhare of the partner af- 
_ fuming, and in which the others have no con- 
cern. Upon the fame principle, all benefit pro- 

cured by one of the partners to himſelf, in a 
matter that naturally falls under the copartner- 
ſhip, accrues. to the whole, 26. March 1624. 
Inglis; and no partner is accountable for an 
error in management, ariſing from the want of 
a larger ſhare of prudence, or {kill ban Hg was 
truly maſter of. | 
they are 3, All the partners are bound in fol dum by 
all bound the obligation of any one of them, if he ſub- 
in folidum, ſcribe by the frm or ſocial name of the com- 


N pany ; unleſs — a deed _ falls not he 
e 


debts. 


FFF * 


covenanted, J. 65. 
who renounces up 
tical time, when his withdrawing may be fatal 
to the ſociety, looſes his partners from all their 
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the common courſe of adminiſtration, as if a 
partner ſhould take upon him to refer a com- 
pany-claim to an arbiter, Nov. 1728, Lumf- 
daine; Each partner is obliged to advance the 
ſums neceſſary for carrying on the common af- 
fairs according to his ſhare; and he is intitled 
to the reimburſement of the ſums he has ex- 
pended,” or of the loſs he has ſuſtained on the 
company's account, out of the common ſtock; 
and, if that falls ſhort, the other partners are li- 
able in ſalidum to make up the loſs, he bearing 
his own 5 ion thereof. The company- 
effects are the common property of the ſociety 
ſubjected to its debts; ſo that no partner can 
claim à diviſion thereof, even after the ſociety 
is diffolved, till theſe are paid: And, conſe- ow far 
quently, no creditor of à partner can, by dili- a part. 
gence, Ca! to himſelf the property of any ner's ſharg 
part of the common Rock, in prejudice of à be 
company-creditor;-but he may, by arreſtment, — 
ſecure his debtor's. ſhare in the company's | 
hands, to he made forthcoming to him at the 
cloſe of te copartnerſhip, in fo far as it is not 
exhauſted y the aging mn 2 418 he 

9. Society being founded in the n Society 
confidence Aer e ſocii, is diſſolved, not on- 2 8 
ly by the renunciation, but by the death of any * 
one of them, if it be not other wiſe ſpecially * 
„8 9. pro ſocio. A partner, or reuun· 
unfair views, or at a cri- ciation, 


engagements to Rim, While he is bound to 


them, for all the profits he ſhall make by his 
 vithdriwing, and for the loſs ariſing thereby 
fo the” "company; 5 4 * 5. 6, Not * na- 


LES 
+ Je® 43 *$ 


donn 


5 6 
J ural, but civil death, e. g. arifing from à ſen-· 
4 ' , tence inflicting capital puniſhment, . makes, one 
1 izcapable to perform the duties of a partner, 
1 and conſeguentliy diſſolves, the ſociety.. In 
Ni Pons Kink ere . _ 75 a e the re- 


Is it diſ. 3 | by 2 —— Was a diere 
ſolved e- by. the Roman law. egeſtate, by the bankruptcy 
teſas of any of 25 partnęrs, 4, +: Saab peent — 
by our practice, if, after goqds are bot 5 5 

the company's credit, onę of the partners 
the reſt cannot pocket up the hole pro- 
b ts, on pretence that they run the whale, riſk, 
Ju 1749. Paterſon... Public trading), Mts 

- 13:4, B nies are now EVETY day conſtituted, with, rules 
very different from thoſe which either obtained 
in the Roman law. or at this day obtain in rr 
Vate ſocieties. The proprietors, or par 

- Theſe, che they may transfer, their ſh; 

not renounce ; nor does their: death di 
company, but the ſhare.,ot.th mos di de- 
h to 018 e 50 


a copart· ple 
. one 3", duce, LENO. to > 
=o venturers, according to, their 
tte the yoyages bee 
= that partner who is 8 
1 N 
5 Nering them in "Pan, cr. 
_ | :. brain ard 01 22 his: faith, —— in 

„ the * has no wean the other ad- 
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venturers; he can only recover from them 
what of the buyer's ſhare is yet in their hands. 
Where any one of the adventurers, in a joint 
trade, becomes bankrupt, the others are 
ferable to his creditors, upon the common ſtock, 

as long as it continues undivided, for their re- 
lief of all the engagements entered into by them 
on account of the adventure, 11. Fan. 1 749, 
creditors of Macaul. 

II. Mandate is a contract by which! ous Mandate. 
employs another to manage any buſineſs for 
him; and, by the Roman law, it muſt have been 
gratuitous. It may be conſtituted tacitly, b 
one's ſuffering another to act in a certain branc 


of his l for a tract of time together, with - 


out challe The mandatary is at liberty obligati- 

not to accep of the mandate; and, as his pow- on 5 che 
ers are ſolely founded in the mandant's com- Rags Wo 
miſſion, he muſt, if he undertakes it, ſtrictly ; 

adhere to the directions given him: Nor is it 


-2 good defence, that the method he followed 


was more rational; for in that his employer 
was the proper judge. Where no ſpecial rules 
are preſcribed, the mandatary, if he acts pru- 
dently, is ſecure, whatever the ſucceſs may be; 


and he can ſue for the recovery of all the ex- 
| pences, reaſonably diſburſed by * in che EXE» 


cution of his office. 
12. Mandates may be general, cattnining a Whati is 


power of adminiſtring the mandant's whole Pre- 


hended 
affairs; but no mandate, however ample, — ee 


be conſtrued into an order to commit a crime, general 
which, being itſelf criminal, cannot be-inferred mandate. 
by implication. Neither does any mandate 


imply a power of diſpoſing gratuitouſly of the 
| pers property ; nor even of ſelling his 
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heritage * an 8 daes "OM a general 
mandatary may ſell ſuch of the moveables as 
muſt otherwiſe, periſh (quae ſervando ſervari ne- 
gueunt.) No mandatary can, without ſpecial 
wers, tranſact doubtful claims belonging to 
is conſtituent, or refer them to arbiters. 
Mandates expire, I, By the revocation 
n_ of the employer, tho? only tacit, as if he ſhould 
ie. name another mandatary for the ſame buſineſs, 
23. By the renunciation of the mandatary; even 
| after he has executed part of his commiſſion, if 
his office be gratuitous. 3. By the death, ei- 
ther of the mandant or mandatary ; for the one 
is preſumed to give, and the other to accept the 
mandate, from. perſonal regards of friendſhip: 
But, if matters are not entire, the mandate con- 
tinues in force, notwithſtanding ſuch revocati- 
Mandates — renunciation, or death. ocuratories of 
gratis reſignation, and precepts of ſeiſin, are made out 
— in the form of mandates; but, becauſe they are 
99 granted for the ſole benefit of the mandatary, 
all of them, excepting precepts of clare conſtat, 
are declared to continue after the death either 
of the granter or grantee, 1693, c. 35. Deeds 
which contain a clauſe or mandate for regi- 
tration, are for the ſame reaſon made - regi- 
ſtrable after the death of then. 169 7 4.187 
1696, 7 9. 
Tae: 1, The favour of commerce has prez 
mandate, ? :ced a tacit mandate, by which maſters of ſhips 
e empowered to contract in name of their 
exercitors or employers, for repair, ſhip · pro- 
viſions, and whatever elſe may be neceſſary for 
the ſhip or crew; ſo as to oblige, not them- 
. ſelves only, but their employers, J. 1. § 17. de 
exerc. ach. An exercito e who employs a 
ſhip in trade, whether, he be the owner, or only 
freigh ts 


1 
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freights her from the owner. Whoever has pxercitors 
the actual clrarge of the ſhip is deemed the are bound 
maſter, * tho” he ſhould have no commiſſion by the 
from the exercitors, or ſhould be ſubſtituted ee 
by the maſter, in the direction of the ſhip, with- of the chip. 
out their knowledge, /. 1. § 5. ibid. Exercitors 
are liable, whether the maſter has paid his own 
money to a merchant for neceſlaries, or has 
borrowed money to purchaſe them. The fur- 
niſher. or lender muſt prove that the ſhip need- 
ed repairs, ' proviſions, &c. to ſuch an extent; 
but he is under no neceſſity to prove the appli- 
cation of the money or materials to the ſhip's: 
uſe. If there are ſeveral exercitors, they are | 
liable, ſinguli in ſolidum. In the fame man- inſtitors 
ner, the undertaker of any branch of trade, by their 
manufacture, or other land- negotiation, is contracts. 
bound by the contracts of the infitors whom gin me” 
he ſets over it, in ſo far as relates to the ſubject t 

of the praepaſitura: And tho? the inſtitors be 

pupils, and ſo cannot bind themſelves, the pre · 
poſitor, who, knowing their ſtate, gave them 

a power to contract for him, ſtands obliged by 
e a7 705 Ot 

15. Contracts and obligations, in themſelves Homolo- 
imperfect, receive ſtrength, by the contracter gation; 
or his heirs doing any act thereafter which im- 
ports an approbation of them, and conſequently 
ſupplies the want of an original legal conſent. 
This is called homologation, and it takes place, 
even in deeds intrinſically null, whether the 

nullity ariſes from the want of ſtatutory ſolem- 
nities, 2 1. Jan. 1735, Tailfer; or from the in- 
capacity of the granter, 28. June 1671, Hume. 
It cannot be inferred, t. By the act of a perſon 
who was not in the knowledge of the . 


W 


+ "of 


5 . 


in vhat deed ; for one cannot approve What he is ig - 
caſes it is norant of. Hence, one's ſubſcribing as wit- 


excluded. neſg to a deed, does not infer homologation; 


for witneſſes are only called to atteſt the ſub- 
_ ſcription, without being told the contents: But 

a brother's ſigning as witneſs to his ſiſter's mar- 

riage· contract, preſumes his knowledge and ho- 
mologation of the articles, from his near rela- 
tion to the bride, Forbes MS. 15. July 1714. Da- 
vidſon. And yet, an heir's witneſſing a deed 
5 2 by his anceſtor in lecto, does not infer 
homologation, let the relation be ever ſo near, 
becauſe of the authority which the anceſtor is 
preſumed to have over the heir, F. 13. Jan. 
1704, Dallas. - 2. Homologation has no place, 
Where the act or deed which is pleaded as ſuch, 
can be aſcribed to any other cauſe; for an in- 
tention to come under an obligation is not pre- 
ſumed; hence, charters or precepts granted by 

ſuperiors, in obedience to a charge, infer no ho- 
mologation, Marriage-contraQs, without wit- 
neſſes, have been found to be homologated by 
ſubſequent marriage; but, in truth, marriage, 
which is entered into frequently without any 
previous written contract, can, in no view, be 

deemed an approbation of ſpecial marriage- ar- 


Quan. 16. Quaſi· contracts are formed without expli- 
Veutkgers. cit conſent, by one of the parties doing ſome- 


thing that by its nature either obliges him to 


of „ Yu 
PT ** \ __—C 4 n 9 FR N N . 4 
y 1 oh , * n 0 
f Ph * — ” 
j ; „ Gt. 5 1 5 * 
> 3 i 7 LE 
a * . 


4 


Tit. 3. ariſing from Confent, &c. 301 


eſtio forms thoſe obligations which ariſe from vegerio- 
he management of a perſon's affairs in his ab- geftiv. 
ſence, by another, without a mandate. As ſuch 
manager acts without authority from the pro- 
prietor, he ought to be liable in exact diligence, 
J. 24. C. de wfur. unleſs he bas, from friendſhip, 
interpoſed in affairs Which admitted no delay. 
I. 3. H. de neg. geſt.; and he is accountable for 
his intromiſſions with intereſt. On the other 
part, he is intitled to the recovery of his neceſ- 
ſary diſburſements on the ſubject, tho', by miſ- 
fortune, it ſhould have periſhed afterwards, d. 
10. t. de neg. geſt. and to be relieved of the ob- 
igations'in which he may have bound him 
if in conſequence of the management. 
17. Indobili ſolutio, or the payment to one [ndebiri 
of what is not due to him, if made thro' any /elutio. 
miſtake, either of fact, or even of law, 26. 
July 1783, Stirling, founds him who made the 
pay ment, in an action againſt the receiver for 
repayment (candictio indebiti). This action does 
not die, 1. H the ſum paid was due ex aequitate, _ - 
or by a natural obligation; for the obligation ; 
to reſtore is founded ſolely in equity. 2. If he 
who made the payment knew that nothing 
was due; for que conſulto dat quad non | debebat, . 
pragſumitur donare. Some lawyers add a third © © 
caſe; viz, if the ſum was paid in conſequence ' 
of a tranſaction: But, where a ſum is ſo:paid, © 
there is no indebitum; the tranſaction itſelf 
creates; a debt, tho? no prior debt had exaſted. 


/ 
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the profit and loſs ariſing from the ſubject, 
while it remains common: And the ſubject 
might, by the Roman law, be divided at the 


ſuit of any one of them, by the action communi 


_ - dividundo. No ſuch action, in relation to com- 


monty- lands, was competent by our law, till 
1695, c. 38. which authoriſed the diviſion of 
commonties, before the court of ſeſſion, at the 


uit of any having intereſt, This diviſion, 


where the queſtion is among the common pro- 


prietors, is to be governed by the laſt clauſe in 


the ſtatute, according to the valuation of their re- 


ſpeArve properties: But, where the queſtion turn- 


ed between the proprietors and thoſe that had 
ſervitudes upon the property, the rule men- 


tioned in a preceeding clauſe of the act took 


What is 
under - 


place by the former practice, according to the 


value of the intereſts of the ſeveral perſons concerned- 


Hence, proprietors were allowed a prazciptum 
for their right of property, over and above'the 
thare, on account of their own or their tenant's 


Poſſeſſion by paſturage, N. 42.; but now the ſu- 


erfice is only divided, without prejudice to 
the property; ſeenext & 
19. It has been doubted, what is to be un- 


by commonty: The word, in proper 


Rood to be ſpeech, ſuppoſes two common proprietors at 


common 
mo 


leaſt; and yet in our law-language and in char- 
ters, it frequently ſignifies 'a heath or moor, 
tho? it ſhould belong in property to one, if there 
has been a promiſcuous poſſeſſion upon it by 


paoaſturage; and the act 1695 excepts common- 


ties belonging in property to the King, or to 


_._ royal boroughs. ' The queſtion therefore, whe- 
ttzser action lies upon this ſtatute, "where there 
s but one proprietor, at the ſuit of thoſe who 


have ſervitudes upon it, has been variouſly de- 
. 5 cided. 


- 


cided. By the laſt. judgment, Fall. vol. 1. 251. 
the court, waving the general point, direct- 
ed the ſurface of the common to be divided 
in that caſe, according to the intereſt of the ſe- 
veral parties in that ſurface, without preju dice 
to the right of property. Another act of the Disiſon 


ſame year, c. 2 3. authoriſed the diviſion of lands of ruarig N. oy 


lying runrig, and belonging to different proprie- nds. 
tors, with the exception of borough and incor- 
porated acres ; the execution of which is com- 
mitted to the judge-ordinary, or juſtices of the 


| 1 The throwing of goods overboard, for 2 * 5 
lightening a ſhip in a ſtorm, creates an obliga- r 
tion by the Rhodian law de jactu, which the Ro- 
mans and other trading nations have made their 
own; whereby the owners of the ſhip and goods 
ſaved, are obliged to contribute for the relief of 
thoſe whoſe goods were thrown overboard, that 
ſo all may bear a proportional loſs of the goods 
ejected for the common ſafety. In this contri- 
bution, the goods ejected are valued at prime 
.coſt ; and the ſhip and goods ſaved, at the 
price they may give at the next port, J. 2. 5 4. 
de leg. Rhod.; but the ſhip's proviſions ſuffer 
no eſtimation, J. 3. $ 2. cod. t. A maſter, who 
has cut his maſt, or parted with his anchor 
ito ſave the ſhip, is intitled to this relief, J. 3. nl. 
t.; but, if he has loſt them by the ſtorm, tgñůe 
loſs falls only on the ſhip and freight. If.the 
2 does not ſave the ſhip. the goods pre- 
ſerved from ſhipwreck are not liable in con- 


* 448 4 


tribution. By the later laws of W:sby, art. 20. 
ejection 8 lawfully made, if the maſter 
and a third part of the mariners judge that 
meaſure neceſſary, tho' the owner of the goods 
mould oppoſe it: And the goods ejected are 
Tres Fi! © to 
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| to be valued at the price that the goods of the 
mii ort whick are faved Laa be be afterwards 
"0 fold: for. 

Acceſſory | 21> There are certain 1 ick 
obligati· cannot ſubſiſt by themſelves, but are acceſſions 
Eo, or make a part of other obligations. Of this 
# are, fidejuſſion, and the obligation to pay 
| Z. Cautich- In creſt. Cautionry, or ade jules, is that obli · 
ee, gat gation by which one becomes engaged as 1e- 
7 curity for another, that be ſhall cy, Pay b 
1 ſum, or perform a deed. 
fir a ſum 22. A cautioner for a fam of "money may 

of money. be bound, either ſimply as cautioner for the 
principal debtor, or conjunctly and ſeverally 
A ſimple for and with the principal debtor. The firſt 
cautioner has, both by the Roman law, Nov. 4. c. 1. and 
1 by our cuſtoms, the beneficium ordinis, or of dif- 
diſcuſſion, cuſſion; by which the creditor is obliged to 
| diſcuſs the proper debtor, before he can inſiſt 
for payment againſt the cautioner. By diſ- 
cufling, is not barely meant the making a de- 
mand of the debt: The perſon of the debtor 
2 be diſcuſſed by denunciation, and by regi- 
g the horning ; his moveable eſtate . 

| poioding or arreſtment and forthcoming; and 
heritage by ' adjudication, 24. July 1662, 
Cantioner —_ N ny one is bound as aly an 

a with and for the cipal, or conjun 

9 ſeverally with 1 two gn 

rally, bound equally in the fame ICS. 2 
in /olidum; and conſequently, the cautioner, 
tho” he is but an acceſſory, may be ſued for 
e the whole, without either diſcuſſing, or even 
FR  Cautjoner, citing the principal debtor. Cantioners for per- 
for per- formance of facts by another, or for the faith- 
3 ful diſcharge of an office, e. g. for factors, tutors, 
ba cannot by the nature of their engage- 
ment, 
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ment, be bound ** and — with 
the principal obligant, becauſe the fact to 
which the principal is bound cannot poſſi _. 
bly be performed by any other. Ia «ſuch « en- is in every 
gagements'therefore; the failure muſt he pre- t inc + 
viouſly! conſtitated againſt the proper debtor, —— — 
before actiom can be n againſt the cau- as 
tionet, fox making up the lois ot the party ſuf⸗ 
fnagd Ä 
23 In tlie caſe) of twWo or more cautioners, Benefcium 
each of them, by the Roman law; pronounced 4% oni 
the ohligatory words by Himſelſ. and ſo became  cantionerse 
bound 0. che creditog im ſelidum; until. the 
beneficaum: droz/ronts was: introduced, by which 
cautioners were intitled to / inſiſt, that the 
2 ROOT 15 0 75 ng all of 5 
SA dei. By our 
l. the . bound in the ſame 
writing, ſa that therd is no plage for this be- 
hefit {Bon when they become 8 
ly and ſeverally, the plain intention of parties 
is, that the obligation ſhould not be divided) 
and, where they are bound ſimply as caution- 
ers, each cq:cautioner is, by the genuine nature 
of ſuch obligation, without any privilege, liable 
only fur his on proportion, while the ther 
obhgants/are ſolvent, except where the obli? fn 163 
gation is iwitſelf andi viſihle bt 11 4 
. FBidejuſſion may be-interpoled-to, an ab · 2 
| ligation: metely natural, in which the cautioner is ad worn 
ivclfeftually bound, tho' the principal debtor gaon 
ng _ free 4 Bligh us A a cautioner in 4 bond, _ 
not 
hes u 
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ſiſt without ſome obligation to which it is ac- 


S ceſfory. - e e , 
Cautioners 2 5. The cautioner, who binds himſelf at 
dave an the defire of the principal debtor, has an ac- 
%%% man- #19" mandati, or of relief againſt him, for reco- 
de ben, yering the principal and intereſt paid by him- 
' ſelf to the creditor, and for damages; which 
action hes de jure, tho? the creditor ſhould not 


aſſign to him on payment. Under damage, 
e 


is not comprehended the loſs ſuſtained by 
cautioner through his own fault, e. g. in ſuf- 
pending the debt without good grounds, or in 
allowing diligence to proceed upon it againſt 
his eſtate. As relief againſt the debtor is im- 
plied in fidejuſſory obligations, the cautioner, 
where ſuch relief is cut off, is no longer bound: 
Hence, the defence of preſcription frees the 
cautioner, as well as the principal debtor, F. 
19. Dec. 1695, Dou: T hus likewiſe, a cauti- 
oner is not bound, tho? the creditor ſhould of- 
fer to prove by his oath, that he heard the deb- 
tor acknowledge the debt; becauſe, as ſuch 
oath could not prove againſt the debtor, the 


cautioner, if he were obliged to depoſe, would 


pay without relief, Dalr. 17. . 
= In whe 286. But, 1. Where the cautionry is interpoſed 
Autioner to an obligation merely natural, the relief. is 
has no re. reſtricted to the ſums that have really turned 
hef againſt to the debtor's profit. 2. A cautioner, who pays 
the debtor. without citing the debtor, loſes his relief, in 
| ſo far as the debtor had a relevant defence 
againſt the debt, in whole or in part, 19. Dec. 
At what 1622, Maxwell, Relief is not competent to 
period fe- the cautioner, till hie Either pays the debt, or 


Wy Ts IM diſtrefled for it; exvept, 1. Where the debtor 


Is expreisly bound to deliver to the cautioner 
Sit: 


\ * 
* 
7 8 ; i 3 : 
Tit, 3. ariſing 


his obligation cancelled, againſt a day certain, 
and has failed; or, 2. Where the debtor is vergens 
ad inopiam; in which caſe, the cautioner may, 
by proper diligence, ſecure the debtor's funds 
for his own relief, even before payment or 


diſtreſs. | 


27. Mutual relief was not competent among Vutual RG. 
the cautioners themſelves, by the Roman lay z relief a- 


for their obligations being ſeparate, and having 
no mutual connection, payment made by any 
one of 'them to the creditor extinguiſhed the 
obligation, unleſs the cautioner who paid had 
got a ceſſion or aſſignment from the creditor, 
which he was intitled to demand, by the be- 
nefictum cedendarum actionum: But, by our law, 

a right of relief is competent de jure to the cau- 
tioner who pays, againſt his co-cautioners, with- 
out - either adignation, or even any clauſe of 
mutual relief in the bond; unleſs where the 
cautioner ' appears to have renounced it. In 
conſequence of this implied relief, a creditor, 
if he ſhall grant a diſcharge to any' one of 
the cautioners, muſt, in demanding the debt 
from the others, deduct that part, as to which 
he has cut off their relief, by that diſcharge. 


mong co- 
eautioners. 


Where a cautioner in a bond, ſigns a bond of Relief com · 
corroboration, as a principal obligant with the petent to 


proper debtor, and with them a new cautioner, 


a total relief againſt the firſt cautioner, at whoſe, 
deſire he is preſumed: to be bound xοι. / 
1745, Mirrie. And this total relief againſt the 
firſt cautioner ſeems equitable, though he ſhould / 
not be a party to the bond of corroboration ; . 


the cautioner in the new bond. is intitled to oborati- q 


for a corroborative ſecurity, in which be has \/ .. 8 
no concern, ought not to advantage him, bvßʒßʒß . 


1 


throwing 8 
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8 part of his cantionry liſa. upon 
Judicial 28. Cautionry i is. alſo. Judicial, 2s in 2 duſpen- 
cautionry. hoo. . of Firs <p ot 9255 it br 
er the charger or ender ied ore diſ- 
8 cuſſing the ſuſpenſion, ell 4 S. 29. Jan. 1650: 
And even after that act, their obligation ceaſed, 
if the decree ſuſpended had heen turned Jaco 

a2 libel, 4. e.- ſuſtained only as. a, libel. throu 
any informality; though the ſuſpender.th og. 
have been at laſt condemned in payment. 


4 This was altered by Af S. 27, Dec. 1709; but it 


is ſufficient, at this, day, to looſe. the..cautioner, 
that when he became bound, the ſuſpender; had, 
2% reaſon to ſuſpend, e.g. if. the charger had 
777 period no title, or had not then perform · 
Mr though theſe grounds of n 
Soul be be afterwards taken off. The clerk to 
the bills, wh 
ſalvent cautioners, u ly demanded. fox, his ſe- 
curity an atteſtation by one of a known charac - 
ter, I the ſolvency of the cautioner offered: 
Theſe atteſters muſt, by the laſt quoted act of 
ſederunt, bind themſelves as cautioners for the 


cautioner re the ſuſpenſion, and ſo are liable ſb. 


., fidiane 1 in their order, after he is diſcu In all 
Tu maritime cauſes, where the — are frequent 
2120/1. by. foreigners, the def inder, muſt give caution 


Cantianers ud: 
EL / 25 et judicatum : Such.cautioner gets 


Ic ts Jan. 1680, 1. continues 
| a IR or the cauſe ſhould be carried rom: 
the admiral to the court of f ſeſſion, 16. Nev. 
1636, Stewart. This ſor of caution 18s only to 
, be 5 in cauſes Kg) Feder 2 


* dn a att r 0 * 


whoſe duty it is to receive none but 


y the death of the defender before ſen 


Tit 3  arifing — 8 


2 ,29,,It happens. frequently, that a creditor Correi dee . 


takes 7 75 Pore "on ats. bound to him, all beni. 
0 debtors, without fide- juſſion. Where Bp 

tl o bound, for the performance of facts 

that ar — are in themſelves indiviſible, they are li- 

Di oak or the. whole, or f ſinguli in folidum, T 
171. ty Hi © 5 the h Tg be. for a 1 


oy Es and THe J or, 2. 87 
caſe. of bills or, promiſſory. notes, 13. Nov. 
1746, Elliat. One of ſeveral obligants of this 
18 who ; pays the whole debt, or fulfils the 
obligation, en a to a proportional relief 


againſt the reſt ;.in ſuch. manner, that . 
muſt, in every caſe, fall equally, Upon. all che 
ſolvent 0 ? ts. Fe as a4) 1 


30. Obligations for ſums, of money, are fre- Intere@ of . 
quently. accompanied With an obligation for on: 2 


e ann nualrent or intereſt thereof. Intereſt [C28 

farae) is the profit due, the debtor of a ſum 
of money, to the creditor, for the uſe of it. 
canon la conſidered the 5 inter» 

- AS. unlawful, becauſe money yields no natu- 
4 fruits; 5 but, the law of Mees allowed it WP: * 
be exacted from ſtrangers, ; Leu. xXxv, 36.—. 
Deut. xxiii. 19. 20. ; and all the reformed 12 
tions of Europe have found it neceffary, after 


the example. of the 1 % Wy g 1 
certain rates fixed by. ſtatute. Soon after the gate ß 
reformation, . our legal intere! Was fixed at theintereſt, 


rate of ten Per cent. per annum, 25155 c. . 3 
from which time, it has been gradually redu- 
ced, till at laſt, by 12. Au, ſtat, g. c. 16. it was 
brought to ſive per cent. and has continued at 5 
chat rate ever ſince, 5 

_ 31. In- 


4 . * % 
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Intereſt 31. Intereſt is due, either by law, or by 
due by paction. It is due by law, either from the 
law; force of ſtatute, under which may be included 
acts of ſederunt, or from the nature of the tranſ- 

intereſt action. Bills of exchange, 1687, f. 20. and in- 


apon bills;1, ad bills, 1696, c. 36. tho” they ſhould not be 


proteſted, R. 15. carry intereſt from their date 


in caſe of not acceptance; or from the day of 
their falling due, in cafe of acceptance and not 


payment. Where a bill is accepted, which 
bears no term of payment, or which is payable- 
on demand, no intereſt is due till demand be 


made of the ſum, the legal voucher of which 


upon de- is 2 notorial proteſt. By 1621, c. 20. intereſt 
nuncia= is due by a debtor after denunciation, for all 
tion; the fums contained in the diligence, even for 
vpon ſums that part which is made up of intereſt. Sums, 


paid by paid by cautioners on diſtreſs, carry intereſt, 
cautioners 
. — only as to the principal ſum in the obli- 


gation, but as to the intereſt paid by the cau- 


tioner. It was found to be ſufficient diſtreſs, 
that the obligation was regiſtred, tho“ no 


charge of horning, had been uſed thereupon 
againſt the cautioner, 24. Jan. 1627, Wauch- 
Intereſt fen. Factors named by the court of Seſſion are 
—4 by fa- able for intereſt by a ſpecial act of ſederunt; 


ſee, 2. 12. 23. 


Iotereſt of 32. It ariſes ex lege, or from the nature of 
_ the price the tranſaction, that a purchaſer in a ſale is li- 

| ef lands, able in intereſt for the price of the lands bought 
from the term of his entry, tho' the price 


ſhould be arreſted in his hands, 17. Feb. 1624, 
or tho? the ſeller ſhould not be able to 


by A# S. 1. Feb. 1610, (fee Spot. Pr. p. 34), 


— —— or tl bs 


the lands, 28. Jan. 1663, L. Balnagown; for 
no purchaſer can in equity enjoy the fruits of 


the lands, while at the ſame time he retains 


the intereſt of the price: But lawful conſigna- 
tion of the price made by a purchaſer, upon 


the refuial of the perſons having right to receive 


it, ſtops the currency of intereſt. Where one 
intermeddles with money belonging to another 
which carries intereſt, he ought to reſtore it 
cum omni obventione et cauſa, and is therefore li- 
able in the intereſt of it, as being truly an ac- 
ceſſory of the ſubject itſelf, 22. Dec. 1710, 
L. Drum,. — 18. Feb. 1736, Erſkine. It is alſo 


lntereſt 


from the nature of the tranſaction, that inte- due to 


reſt is in certain caſes allowed to merchants or 


merchants 
minors, or 


others, in name of damages, 13. Jan. 1737, others, . 
Aubray; or ex: mora, New Coll. 42. And the obli- mine dam 
gation upon tutors to employ the nummi pupil ni. 


lares upon intereſt after certain periods, 1. 7. 
12. may be derived from the ſame ſource, _ 
33. Intereſt is due by expreſs pation, where 
there is a clauſe in a bond or obligation, by 
which money is made to carry intereſt, An ob- 
ligation is not lawful, where it is agreed on, that 


latereſt 
by expreſs 


the yearly intereſt of the ſum lent, if it ſhould - 


not be paid punctually as it falls due, ſhall be ac- 


cumulated into a principal ſum bearing intereſt; 


but an obligation may be lawfully granted, not 
. only for the ſum truly lent, but for the intereſt 
to the day at which the obligation is made pay- 


able, 162 1, c. 28. whereby the intermediate in- 


tereſt is accumulated into a principal ſum, from 


the term of payment. Intereſt may be alſo due 


by implied paction: Thus, where intereſt upon 
2 debt is, by a letter, promiſed for time paſt, ſuch 
F {hs promiſe 


by tacit. 
paction. 


32 - Of Obligation» Bool Il, 


promiſe implies a paction for intereſt, as long 
as the debt remains unpaid;: thus alſo; the uw 
of payment of intereſt prefumes:a paction, Din. 
40g. ; and. hen intereſt is expteſſed fon one 
term, it is preſumed to be bargained Tom till 


payment, 13, Jan 1669, Hang. 2113 10 ltr 


General 
34. The ſubject matter af all obligations 
— conſiſts either of things, or of facts. os 
tion, | Exempted: from commerce cannot be the ſub- 
ject of abligation, 2. k. 2. ef eq. One can- 


umpoſſible not be obliged to the performance of a fact 
oObliga- naturally impaſſible; nor of a fact in itſelf im- 


tions. nmioral, for that is alſo, in the judgment af 
law, impoſſible, J. 1 f. de cand. in. "Bargains 
relating to the ſucceſſion of a perſan yet alive, 
were reprobated by the Roman: — as cauntru 
bones mores, J. 61. de V. O.; but are allowed 


bat practice, F. 29. July 1705, Rag. N 


impoſſible ; obligations ars null, no penalty or 
damage can be incurred for non · performance; 
but it is atherwiſe, if the fact be in itſelf poſ- 
tho: NN in aa debtor's power ; in which 

cenſe the obtams, lm att inprueſtabilis 
bit: damium et interes. 75 on #1. £06 on 
Obligati- i125; An obligation, diy "which: a: condition is 
ons to adjefted, either naturally or morally impoſſible, 
bn ions is in the general caſe null; for the parties are 
55 preſumed not to have been ſerious, But ſuck 


are adje&- 


ed, either Obligation is valid, and the condition thereof 


= _ held pr non ſcripta, 1. In teſtaments, 2. In 
3 : 


obligations, to the performance of, which the 
granter lies under a natural tie, as in bonds of 
proviſion to a child. Where an chligation is 
granted under à conditiom lawful hut unfa- 
or unfa - vourable, e. g. that tlie ereditor ſhall not mar- 
yourable, 1 without the confent of certain friends, no 


More. 


„ r 


4 * 


Tit 3. arifng fem df 0 313 


worte weight i is given to the condition than the 
by 55 thinks reaſonable, whether the obligant 

under a natural tie to oblige. himſelf, F. 
oy Prin ole, or not, Hume, Merch - 
io od. -A condition, Which is in ſome bees. 
= es in tlie power of the creditor himſelf, is tive can - 


as falklled, if he has done all he could 0 00. | 


CE 2 be. demanded in in mutual cOa- Imple- 
that party ho hiniſel declines, Or ment in 


dau All the counterpart; thus; a huſband rev 


bankrupt cannot demand, nor can auy 
of 97 5 5 mutual. 4 


ditors alket the wife's tocher, till her 


providions cantained i f the marriage-articles be 
cured to her, 9. Fune 1738, cred; of * 


Wt Gaston. 2 long as 1 oy: is not de- eee, 
to o.the Aue WY ranked a- 

wang. ob igations;, anc 1 is that ation 

M's ariſes from. the mere good \ vil libe- 
of the. r. Donations im ny Naka 

ra ce, 1 5 pg the future facts of the donor, 

EY. are h atdl e our law for 1 1146/4 when te- 
titude, tho it the graſleſt kind: vokavle. 
Thoſe betwixt 05 aud wife are n by 
10 donor, even after the GETS: x bo done; 

ut. remuneratory ts, not hein donn 
tiong, cannot be 8 revoked, t. The 
ſpecial fort of donation, which. is 5 | 
verbally, is called a promiſe 3. 2. 1. The Ro- Benefits 
inan law intitled, : donors to the. benefictun un com- 
competentiac, in virtue of which they might res petentiac; 
tain ſuch part of the donation as was neceſſary 
for their own ſubſiſtence. Our law allows 
benefit to fathers, with reſpect to the provi - to whom 
. 3 to their children; 2 1. Feb. 1745, combe· 
Rr ; | Buntin ; 2 
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314 2 % Obtains | Book 
e Wn to grandfathers, which. ; is a natu - 

ral conſequence of childrens obligation to ali- 

ment their indigent parents; bur to no collz- 

teral relation, not even to brothers. we pes 

Donatio © 3. Donations, made in contemplation of 
= death, or mortis cauſa, are of the nature of le- 
: gacies, and like them revokable: Conſequently, 
Ry not being eſfectual in the granter's, life, they 
cannot compete with any of his creditors; cer 
even with thoſe whoſe debts were contracted 

4 after the donation. They are underſtood to 
„ . 14 be given from a perſonal to the donee, 


after delivery, is to be preſumed a donatio mor- 


1 5 


Donation AW Deeds are not 8 in dubio, to be 
ia mot pre- donations. Hence, a deed by a debtor to bi 
— ' creditor, if donation be not expreſſed, is x 
= X#umed to be granted i in ſecurity or fatisfa 1 
I” of the debt; but bonds of proviſion to chil- 
Aren are, from the preſumption of paternal af- 
. . fection, conſtrued to be intended as an addi- 
= --  '» tjonal patrimony : Yet à tocher, given to 3 
[| daughter in her marriage · contract, 1s Ja 
to be in ſatisfaction of all former bonds and 
_ debts, P. Fak. re., becauſe marriagt-con- 
tracts uſually contain the whole proviſions 


In what in favour of the bride. One who aliments 


i caſesisa- 4 perſon that is come of a age, without an ex 
ns paction for board, is preſumed to Have 


i e entertained him as a friend, Unlels in the caſe 
1 on. of thoſe who earn their living by the en- 
4 we tertainment” or 1 of ſtrangers, Br. 106. 
(Ml But alimony gi minors, who cannot bar- 
1 | * 05 in for ther Mo is not accounted a dona- 
—_ „don; © apt cite where it is prefumed from 


| 6. 
x Mw 


.. and therefore fall by his predeceaſe. No deed, 
tis cauſa; for revocation is excluded by delive- | 


Tit. 3. ariſing from Cy; &c, | 5 


the near relation of the perſon alimenting, that | 
it was given ex gietate; or where the minor 
had a father or curators, with whom a bargain 
might have been made, 21. Fuly 1665, I. 
Ludqubairn,—1 1 I, Jan 20 had Gm ſe! 


* 


Tit, 4 us the Die, or Eu, of Ob 


* * 
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Otis may * diſſolved by er Obliga · 


mance or implement, conſent, compenſa · ci. 
tion, novation and confuſion. 1. By ſpecifical 
performance: Thus, an obligation for a ſum of 


meant, 6. g. ＋ 


money is extinguiſhed by payment. The cre- payment, 


ditor is not obliged to accept of payment by 
arts, unleſs where the ſum is Payable by dif 


erent; diviſions. If a debtor in two or more indefinite 
ſeparate. bonds to the ſame creditor, had made payment. 


an indefinite payment, without aſcribing it, at 
the time, to any one of the 8 the 
payment was, by the Roman law, to be applied 
by the creditor, as the debtor himſelf would 
have done, J. 1. de folut,; and conſequently 
to that Heb which bore hardeſt, upon him, or 
* which a penalty was WES, 15 3. 4. 5· 00d, . 

By our law, which ſhews a more equal 
Ks to the intereſts of the creditor and = | 
tor, indefinite payments are applied, firſt, ta 
intereſt, or to ſums not beaxing intereſt, K 3 
2. To the ſums, that are. leaſt 3 if the deb» 
tor thereby incurs no rigorous penalty. Jan. 
1744. Paterſon. 'But, 3. If this application 


be penal on the 2 e. g. by E the 
egal 


\ 


— 


in dubio preſumed, dy the voucher of 42 debt 


_ ef ide 8 Sha without full im- 
| Nn even PE Te "MK may 20 


316 of the  Diſplution or Book TY 


land of an adj adication to ex ire, the 
Will be ſo applied as to "fave Ane 9 9 


that forfeiture. Where one of the debts 
ſecured by a cautioner, the vther not, 87 ap- 
plication is to be ſo made, caeteris paribus, that 
boch creditor and cantioner may OE" "equal 
- juſtice done to them, K. 58.. 3 
2. Payment made by the debtor upon 2 


miſtake in fact, to one whom he believed, up- 
on probable grounds, to have thę right of recei · 
ving pay ment, extinguiſhes the obligation; e. g- 
yment to one who had been the creditor's 
or, but whoſe factory was recalled, without 


5 intimation to the debtor; or payment of rent by 
"a tenant, to the landlord fr 
lleaſe, tho ſuch landlord has been, before the 
payment, diveſted in favour of a fingular ſuoceſ . 
or: But ment made to one, to 3 the 
law denies power of Kren y wy 
Bene 


om whom he had the 


this effect; a8 if a debtor, ſeized 


caption, ſhould make = barry to the emeflenger; | 
12 for ignorantia  furis ; eminem excuſat.. In a 
Iu _ the debtor, if he be not interpelled, 


ſafely before the term, except in 
= duties 7 duties, the payment whereof, 
before the terms at which they are made pay - 
able, is conſtrued to be colluſive, in a queſtion 
with a creditor of the landlord or or {uperior, 
28. Feb, 1628, IL. Lauc hope. Payment is 


— in the hands of the dehtor; chirogra- 


phum, apud d debitirem re tum; ' procfumitur Jole- 
. i 44301 * . Cod þ4 $49; t's 


. Obligations are c: extinguiſhable' by - the 


nin ak 


1 44 
5117 at. 1 3 N 


„ 1 


7 3 
A *. 


nt. 4; Extin@tion of Olga s. 307 


nounce Ho right conſtituted in bis own n favour. Extinction 
Tho? a 3 e or acquittance, granted by one of obliga- 
whom the debtor bana jide took for the cre- 3 
ditor, but who was not, ＋ 1947 the ob- rs om 
ligatzon, if the. ſatisfaction by the debtor tent. y 54 
was real; yet where it is imaginary, the. diſs, |» - 


charge will not ſcreen him from paying, to the 3 7 " 


true creditor the debt that he made.no. 
prior ſatisfaction for, arg. 14, Dec. 166 1, Hume. 


In all debts which are con ituted by writin drr 


the extinction, whether it be by 3 
perfbrmance, or bare conſent, muſt be proved, Migations 
either by the oath of the creditor, or by a dil- mut be in 
charge in writing; _ 1 fame ſolemnities writing; 
which law requires in the obligation, are 
neceſſary in the, difchar But, where pay- but the 
ment is made, not by the 
by the creditors Bus with the rents of bon with 
the debtor's eſtate, or by delivery to him of fan“ 

oods. in name of the debtor, ſuch deliv af "Sno be 
intromiſſion, being facti, may be prov 

witnefles, tho? the debt ſhould 0 K been not witneſſes. 
only conſtituted by writing, + du * real on 

the debtor's lands 5 | 

4. A diſcharge, thou it Gould be general, General 

of all that the g granter can demand, extends — . 
to debts of an Fee kind, which are not 
preſumed to havę been under the granter's eye; 
as obligations of yarrandice not yet incurred, 

whe relief Nee i for performing hex ; 

23. Jan. 167 mpbell, or orming f 

cop facts, 19. Nov. 1680, Dalgerna. A Om 

1 ſubjoincd . to 1 diſcha 7 of a ſpecial 

debt, comprehends all debts: o of” the fame ſort 
with that Shack } is ſpecially . 9 . though 

as thoxld be for 25 80 ſums, 450 June 1795, 

Bappel; b e but Eu ot extend to debts of - 


a ; 


10 himſelf, but ereditor s 


by proved by | 
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 # jure confequently was 
12" concourſe, and had its operation from the ne- 


— — —D.- — — — 
: IL So EE nn Nw 
rr 


1 Atberent ſort, for the g 
to have had theſe in view. f doch ap- 
| . plies alſo to general aſſignations. In annual 
8 payments, as of rents, feũ- duties, intereſt,” &. 
tire dit three conſecutive diſcharges by the creditor, of 
5 C_ © yearly or termly duties, preſume the pay- 
terms du- ment of all preceedings. Two diſcharges by 


ties or in- the anceſtor, and the third by the heir, 0 not 


tereſt. infer this preſumption, if vl heir was 1 no- 


kant of the anceſtor's diſcharges, Dalr. 21. : 
And diſcharges by an adminiſtrator, as a factor, 
tutor, c. preſume only the payment of all pre. 
coeeding duties, incurred during his admini- 
ſtration. This preſumption ariſes” from $1 
peating. the diſcharges thrice ſucceſſively ; 
10 does not hold in the caſe of two Fahitges, 
tho they thoujd include the duties of three or 
more term. e hf 


 Extinion.. Where the fame tas? is both ONO 


N N ane debtor to another, the mutual obligations, 
if they are for equal ſums, are extinguiſhed 
2 compenſation; if for unequal, till the leſſer 

ligation is extinguiſhed, and the greater di- 
miniſhed, as far as the concourſe o debt and 
credit goes. Compenſation was not received 

With us, but by way of action, till 1592, c. 147. 
which firſt admitted compenſation by way of 


it does not exception, It had, by the jus novum of the Ro- 


operate mans, its effect 7 re, [ 24 C. de compenſ.; and 
i je, back to the pelle of 


* ceflity « of law, without regard to the Mee acen 
of parties; but the chitzt N Len to it by our 
law begin from E of ples ging ie „ 

ment. Hence, con lde enfation” Was hot 


Rained ae nn N e * 1 


Tit. 4. Extindtion of Obligations, =» 819 


it was ſubſiſting at the time of concourſe, K. 17. : 

Hence alſo, one was allowed to plead. compen- 

ſation on that debt of the two that was worſt 

90 tho? the firſt concourſe was made by 

the oth er, | i: Ne 1738, Sir W. Maxwell: See yet it tops 
alſo New. Col "Yet we have, from equity, the cur. 
Iven this fe to compenſation, that it ſtops ing 

the currency. of intereſt. on both ſides, down- 
0 from the time of concourſe, 

3 Found compenſation, 1. Each of the Requiſites 

2555 muſt. be A1 and creditor at the ſame of com- 


8 Ws not l till the ange 
ight was compleated by intimation, Hiri. 3. 
27 Fach of them muſt be debtor and creditor in 
1 * right:; Hence a tutor cannot compen- 
debt properly. due by himſelf, with a 
e which he is creditor, tutoria nomine- 
mytual debts muſt be of the fame qua- The debts 
4.7 ence, a ſum of money cannot be com: = 
19 85 d with a quantity of corns ; becauſe, till ne 
dhe prices are fixed, at which, the corns are to ln, 
Converted, 55 money, the two debts ate ink 
Fare nſurable bt hence alſo, a debt already] pay- Rs h 5 in 
5 on Which the creditor may have 1 * e 
ai execution, cannot, in ſtrictueſs, be com- 
Wire fated with a, debt, the term of payment 
whereof is not vet come. By a ſimilar rule, 
moyeable ſum.cannot. be ompen ſated with an 
e le. debt. in the old fo orm, bearing requi- 
fition ; , 67h before requiſition, the. eftate 


5 ae is debtor,. more properly than te 


9 4 8 


jetor, 12. Nav..1, 75, Hume. 
9730 2 ly, compen ation cannot Te and elear- 
ted, where the mutual debts are not clearly EINE 2 


aſcertained, 


Sow 
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mitted af - 


| Yao 


aſcertained, either by a written gangenen _ 
ſentence of a judge, or the-oath of the party, 
Where this requires but a ſhort diftulbor, ſen- 


. gene. —— the ow 


ex equitate, that the defender may make, 
his ground of compenſation ;| — to the 
rule, quod Patim liquidari poteſs, guide ha. 
betur, 3 1. July 1707, Macdoual. Tere à debt 
far fungibles is aſcertained in money, by the 


bentence of a 30 na, gs compenfation can have 
er 


| no effect fa than the liquidation,” be- 
4 cCuuſe, before ſentence, the debts were incom- 
| menfurable : But, where a debt for a fam of 
money is, in the courſe of a ſuit, conſtituted 
by the oath of the debtor, the com penſation, 
after it is admitted by the judge, aperates retro, 
in fo far as concerns the currency of wrong 
to the time that, by the parties acknowled 
ment, the debt became due; for, in this 
the debtor's oath is not what creates the 775 
or makes it liquid; it only declares that ſuch 
à liquid ſum was truly due before, 4. Dec. 167 85 


Cespen- Watſon. By the above · quoted ſtatute 1592, 


fation i compenſation cannot be offered after decree; ei- 
*r. tber d by of ſuſpenſion or reduction; but if 
ter decree, 1. it is s pled once and unjuſtly pry it may 
* inſiſted on, either by ſulpenſion or re- 

| 60 aw ecrees in abſence are not decrees 

in the ſenſe of this act, whether they are pro- 
nounced by an inferior judge, 18, Jun 1662, 

E. Mariſbal, or even by the court of Sefllon, if 

they be afterwards turned into a aha ig = . 

7 1696, Wr 8 
W * The 5 of ret 
dear relemblance to & 


tence for the — is delayed for ſome time, 
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tions are diſſolved by novation, Extin ion 
Ybgroby one obligation is changed into another, by nora 
FM \ PE without 


F 


fit. 4. Extin&lon of Obligations a 


competent, where the mutual debts, not be- 
ing liquid, cannot be the ground of compen- 
ſation; and it is ſometimes admirted ex æquitate, 
in liquid debts, where compenſation is excluded 
by ſtatute : Thus, tho? compenſation cannot be 
P eaded after decree, either againſt a creditor or 

is aſſigney yet, if the original creditor fhould 
become bankrupt, the debtor, even after decree, 
may retain againſt the aſſigney, till he gives 
ſecurity for ſatisfying the debtor's claim againſt 


the cedent, 18, Feb. 1736, Mac{arin; This right What are 
is frequently fqunded in the expence difburſed the 9 R 
or work employed on the ſubjet retained, and jeh 1 


ſo ariſes from the mutual obligations incumbent tention. 


on the parties; e. g. retention by a writer, of 
the writings belonging to his client, till pay- 
ment of his account; or retention by 2 tradeſ- 
man, of any piece of work, till payment of the 
fum expended on it, or the price of the work- 
manſhip, But retention may he ſuſtained, tho? 
the debt due to him who claims it does not a- 
riſe from the nature of the obligation by which 
he is debtor : Thus, a factor on a land-eſtate may 
retain the ſums levied by him in conſequence 
of his flctory, not only till he be paid of the 

iſburſements made on occaſion of ſuch eſtate, 


: . * 4 - 


vt alſo till he be diſcharged from the ſeparate 
engagements he may have entered into, on his 
gonſtituent's account; and that, notwithitand- 
ing any diligence that may be uſed by the cre- 
ditors of the conſtituetit, to affect the balance 


due hy the factor to the common debtor, Nov, | 


9 Gbli 


Sf 


# 


392, N the diſolutimor,'  Booklll, 


without changing either the debtor or ler. 
The firſt obligation being thereby extinguiſh- 
ed, the cautioners in it are looſed, and all its 
| conſequences diſcharged ; ſo that the debtor 
Novation remains bound only by the laſt. As a credi- 
2 Pre tor, to whom a right is once conſtituted, ought 


. not to loſe it by implication, novation is not ea- 


ſily preſumed, and the new obligation is con- 

ſtrued to be merely corroborative of the old; 

but, where the ſecond obligation expreſsly 

bears to be in ſatigfaction of the firſt, theſe 

words muſt neceffarily be explained into no- 

Extinction vation, 6. Dec. 16 32, Chiſsolm. Where the cre- 

my 8a. Gitor accepts of X new debtor, in place of the 

former who is diſcharged, this method of ex- 
tinction is called delegation. 

by confu- 10. Obligations are extinguiſhed con fis gene, 

ion; . where the debt and credit meet in the ſame 

| perſon, either by ſucceſſion or ſingular title, 

c. g. when the debtor ſucceeds to the creditor, 

or the creditor to the debtor, or a ſtranger to 

both, J. 21. § 1. de liber. leg.; for one cannot be 

how far it dehtor to himſelf. If he on whom the right of 


takes place the cteditor devolves, was only liable as cau- 
when the tioner, the acceſſory obligation is extinguiſhed, 


right de 
1 becauſe the debtor and creditor therein come 


the cau- to be the ſame perſon; but the principal 


_ tioner: Obligation againſt the proper debtor ſubſiſts: 


And, by the ſame reaſon, tho” it be true that 

an heir is liable, in ſuo ordine, for his anceſtor's 
moveable debts ; yet a moveable debt, due to 
one who afterwards ſucceeds as Beit to the 

; debtor, is not extinguifhed confufione, but ſub- 
' ſits againſt the executor, who is primarily 
liable in that fort of debts, 3. 9, 28. Debts 
or adjudications purchaſed by an apparent heir, 
3 affecting 


( 
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affecting the eſtate of the anceſtor, are not ex it does not 
tinguiſhed canfuſione; for the heir, while he is take place 
not entered, does not repreſent the debtor, nor in debts 
fill his place: And tho* poſſeſſion upon ſuch hap as 
rights, ſubjects him to a paſlive title, 3. 8. 39. dabtor-s 


yet that ſtatutory penalty was enacted, merely apparent 


in favour of creditors, but does not create a heir. 
proper repreſentation, nor annul the diligences 
ſo acquired, which therefore are effectual to 
ſingular ſucceſſors, K. 102. If the ſucceſſion, 
from which the confufro ariſes, happens after- 
wards to be divided, ſo as the debtor and cre- 
ditor come again to be different perſons; the 
confuſio does not produce an extinction, but only 
a temporary ſuſpenſion of the debt, St. 1.18. 
9.: Hence an aſſignation in favour of an heir 
of tailzie and his heirs whatſoever, of a debt 
affecting the entailed eſtate, ſuſpends the debt 
only during the life of ſuch heir; but it may 
Tevive after his death, in the perſon of his heir 
at law, againſt the heir of tailzie. | 


Tir. 5. Of Afignations. 


Ha when they are cloathed Rights are 
116 with infeftment, are tranſmitted by diſpo- tranſmit - 
fition, which is a writing containing procurato- 3 
ü : . by diſpoſi- 
ry of reſignation and precept of ſeiſin; but thoſe tion, 
which either require no ſeiſin, as ſervitudes, 
FÄ c. or on which ſeiſin 
as not actually followed, (as to which, ſee 2. 
7. 13.), and alſo all moveable rights, are tranſ- 
ns miſſible 
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rights are 


Bock Ill; 


% ef Afignation. 
or afig- miſſible by ſimple aſſignation. He who grant: 


the aſſignation, is called the cedent, and he 
ho receives it, the aſſigney or ceſſionary: If 
the afigney conveys his right to a D 

it is called a tranſlation; and if he aſſigus it 
back to the cedent, a retroceſſion. Certain 
rights are, from the uſes to which they are de- 


not aſſign- lined, incapable of tranſmiſſion, as alimentary 


4. » 


able. Tights: Others cannot be aſſigned by the per- 
; * | ſon veſted in them, n Ae gi. 
ven to him, as tacks, 2. 6. 13, reverſions, 2, 
8. 4. c.: The tranſmiſſion of 

not preſumed to be intended, without an ex- 
preſs conveyance; as of paraphernal gqods, 
which are ſo proper to the wife, that a general 
aſſignation by her to her huſband, of all that 
did or ſhould belong to her at her deceaſe, does 


not comprehend them, Der. 1733, Paten. A 


liferent-right 1s, by its nature, incapable of a 
Promer tanſmifhon ; but its profits may be af 
gned, while it ſubſiſts, 2. 9. 24. 


Intimatien 2. Aſſignations muſt not only be delivered 
of afligna- to the obey, Harc. 113. but intimated by 


tions, . N 
W him to the debtor. Intimations have been pro- 


bably firſt introduced, merely as an interpella- 
tion or prohibition to the debtor, that he ſhould 


not pay to the original creditor: But they came 


afterwards to be conſidered as likewiſe neceſ- 
ſary for compleating the conveyance, 22. Jan. 
2663, Wallace; in ſo much that in a competi- 
tron between two 1 the lafl, if firſt 
intimated, is preferred. Hence, if we ſhall ſup- 
poſe a debt alfigned to one who has neglected 
to intimate his right during the cedent's life, 
any perſon who Hall upon the cedent's death 

„ „„ CON» 
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a third ſort, is 
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confirm the debt aſſigned, as executor-creditor 

to the deceaſed, is preferable to ſuch aſſigney. 

3. Tho regularly, intimation to the debtor what no+ 
is made by an inſtrument, taken in the hands tification 


of a notary, by the afligney or his procurator; n cn. 


yet the law admits equipollencies, where — tg 


notice of the aſſignment given to the debtor 
is equally ſtrong. Thus, a charge upon letters 
of horning at the a 's inſtance, or a ſuit Procels or 
brought by him againſt the debtor, r 2 by 
the want of jntimation; theſe being judicial acts, A 
which rf the conveyance to the eyes both 
of the judge and of the debtor; or the debtors 
ile of payment by writing to the aſſigney, 


83 that is in effect a cortoborating of the 055 
gebt b debt. The aſſigney's poſſeiſion of the Poſſeſſion | 
Y 


right, by entering into payment of the rents or by the aſ- 
intereſt, is alſo equal to an intimation; for it im- ſigney. 
ports, not only notice to the debtor, but his ac- 

tual compliance: Thus, an aflignatipn of a tack, 

or of the rents and profits ef lands, is perfected 

by the affigney's poſſeſſing the ground, or levy- 

ing the rents; and the aſſignation of a bond, by 

the debtor's payment of intereſt to the aſſigney. 
Aſſignations to aſſignable reverſions are com- Regiſtrati- 
pleated by their regiſtration in the regiſter of on of re- 


Teverſions, which was inſtituted for the ſpecial Terflon in 


purpoſe of publiſhing ſuch rights with their _ 2 
conveyances, 5. Der. 1665, Beg; but the regi- 
ſtration of aſſignments of perſonal rights, as 
bonds, can! r. does not ſupply 1 want 

of intimation; becauſe, as to theſe, our records 

were not intended for publication, but merely 

for conſervation and diligence. The .debtar's 


private knowledge of the aſſignment is not 
ſuſtained as intimation, 14. March 1626, L. 


Weſterrgw, 


Ia what | 
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Weſterraw, ſince it imports neither publication 
nor poſſeſſion, on the part of the afſigney. 
4. Certain conveyances need no intimation, 
caſes no” 7. Indorfations of bills of exchange; for theſe 
not neceſ. are not to be fettered with forms, introduced by 
fary, the laws of particular ſtates. 2. Bank- notes are 
tully conveyed by the bare delivery of them; 
for as they are payable to the bearer, their pro- 


Judicial perty muſt paſs with their poſſeſſion. 3. Adju- 
and legal dication, which ts a judicial conveyance, and 


convey- marriage, which is 2 legal one, carry the full 
eo Fight of the ſubjects thereby conveyed, without 
=— intimation, Sf. 3. I. 13. 14.; nevertheleſs, as 
don. there is nothing in theſe conveyances which 
can of themſelves put the debtor in mala fide, 
he is therefore in tuto to pay to the wife, or to 
the original creditor in the debt adjudged, till 
the marriage or adjudication be notified to 
him. Afiignments of moveable ſubjects, tho 
they be intimated, if they are made retenta po- 
ſeſfione, (the cedent retaining the poſſeſſion), can- 
not hurt the cedent's creditors; for ſuch rights 
are preſumed, in all queſtions with creditors, 
to be colluſive, and granted in truſt for the ce- 
„ e 
5. An aflignation carries to the aſſigney the 
whole right of the ſubject conveyed, as it was 
Sua- in the cedent; and conſequently, he may uſe 
* either in his cedent's name, while he 
is alive, or in his own : But letters of diligence, 
-which have been iſſued in name of the. ce- 
dent, cannot be executed by the meflenger in 
the aſſigney's name; for meſſengers have no 
power to judge of the import of tranſmiſſions, 
and are confined in their executions to the will 
of the letters, 11. June 1745, Stuart. . 
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right is aſſigned ſimply in truſt, the nature of 
the truſt muſt determine the effects of the con- 
veyance: If the declared purpoſe of the truſt 
diſcovers an intention in the granter that the 
truſtee ſhall have full power over the ſubject, 
he may uſe all acts ohh but if it is 
granted for a ſpecial e e g. to do dili- 
gence, the powers of the truſtee, tho' not li- 
mited i in the right, ought to go no farther. 

6. After an aſſignation i is intimated, the debt - The ce» 
or cannot prove payment, or compenſation, 8128 
the oath of the cedent, who has no longer an) oath en- 
intereſt in the debt ; unleſs the matter has been 2 — 4 
made litigious by an action commenced prior to ner. 
the intimation: But the debtor may refer to the 
oath of the aſſigney, who is in the right of the 
debt, that the aſſignment was gratuitous, or in 
truſt for the cedent; either of which being pro- 


ved, the oath of the cedent will affect the aſſig- 


ney, If the aſſignation be in part onerous, and if the ad 
in part gratuitous, the cedent's oath'is good <1 ogy 
againſt the aſſigney, only in fo far as his right fous. 

is gratuitous, 25. Feb. 1679, Steil. All defences 
competent againſt the original creditor in a 
moveable debt, which can be proved other- 


. wiſe than by his oath, continue relevant againſt 


even an onerous afligney 3 ; whole right can be 
no better than that of his author, and muſt 
therefore remain affected with all the burdens 


which attended it in the author's perſon. See 


this queſtion diſcuſſed in the caſe of mutual 
contracts, St. 1. 10. 16. and in the caſe of 1555 
ſonal rights of lands, St. 3. . 21. 
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kr. 6. Of Arreftments and Ppindigil, 


ET HE 6 whereby a creditor may 
affect his debtor's moveable ſubjects, are 
Gan: arreſtment and painding, By arręſtment is 
ſometimes Ua the ſecuring of 2 criminals 
HR trial, 1487, c. 99.; but, as it is un- 
in the rubric of this title, it is the or- 

ETD — by which, be who is debtor in 
obligation ta the arreſter's debtor, 
is prohibited to make payment or delivery, till 

the deht due to the er be paid or ſecured, 

Common The arreſter's debtor is uſually called the com- 


debtor, mon debtor, becauſe, where there are two of 


more competing creditors, he is debtor to all of 
them, The perſon in whoſe hands the dili- 
gence is 190 5 is ſtyled the arreſtee. 
The war- 3, Arreſtment ma 1 on by the autho- 
rant car · rity either of the ſupreme court or of an in- 
reſtment ; fexior judge. In the + 6ef caſe, it proceeds ei: 
ther upon "pork letters of arreſtment, or on 
2 Warrant contained in letters of horning; and 
it muſt be executed by à meſſenger. L 
nants, granted by inferior judges, are call 7 
»  cepts of arreſtment, and 1 are execute 
the officer proper to the court. Where = 
hands * debtor to the common debtor is a pupil, areſt· 
may be ment is properly uſed in the hands of the tu- 


— tor, as the pupil's adminiſtrator : This doctrine 


may 
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may perhaps extend to other general admini- 

ſtrators, as commiſſioners, &«c. : But arreſt- 

ment, uſed in the hands of a factor or ſteward, 

cannot found an action of forthcoming with- 

out calling the conſtituent, 18. Fan. 1709, Do- 

nald/on. Where the debtor to the common debt- 

or is a corporation, arreſtment muſt be uſed in 

the hands of the directors of treaſurer, who re- 

preſent the whole body, 10. Fan. 1739, credi- 

tors of Menzies. Arreſtment, when it is uſed in 

the hands of the debtor himſelf, is inept ; for 

that diligence is intended only as a reſtraint 

npon third parties. | a 
3. All debts, in which one is perſortally upon what 

bound, though they ſhould be heritably ſecured; deb it 

ire grounds upon which the creditor may ar- __ 

reſt the moveable eſtate belonging to his debt- 

or; for Every creditor, whatever the nature 

of his debt may be, ought to have the whole 1 

of his debtor's eſtate ſubject to his diligence. I 

Arreſttnent may proceed on a debt, the termi 

of payment whereof is not yet come, in caſe 

the debtor be vergens ad inopiam, ſee 16. July 

1678, Lord Pitmedden. If a debt be not yet Arreft- 

conſtittited by deeree or regiſtration, the cre- en: upon 

ditor may raiſe and execute à ſummons againſt |; N 

his debtor for payment, on which pending ac 

tion arreſtment may be uſed, in the ſame man- 

ner as inhibition, 2. 11. 3. which is called ar- 

reſtment upon à dependence. If one's ground 

of credit be for the performance of a ru, or if 

his depending proceſs be merely declaratory, 

without-a concluſion of payment or delivery, 

ſuch claims are not admitted to be ſufficient 

grounds for arreſtment, Dalr. 33.—26. Feb, 

t7t2, Roſs. WE Fe Lk 
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What 4 | Moveable debts are the proper ſubject of 


debts are arreſtment; under which are comprehended 
arreſtable. conditional debts, and even depending claims. 
For leſſening the èxpence of eee to credi - 

tors, all bonds which have not been made pro- 

pe ly heritable by 4 ria declared CK 2 
y 1644. £41. reviv y 1661, g. £1,: But 
this act is limited to — | q don: 
and does not extend to adjudications, wadſets, 

or other perſonal rights of lands, which are not 
properly debts, 22. Feb. 1666, Lockhart. Cer- 

tain moveable debts are not arreſtable : 1. 
Neither Debts due by bill, which paſs from hand to 
bilis nor hand as bags of money. 2. Future debts ; for 
_ tho” inhibition extends to adguirends as well as 
_ adquifita, 2. 11. 4. yet arreſtment is limited, by 
its warrant, to the debt due at the time of 
ſerving it againſt the arreſtee. Hence, an ar- 
reſtment of rents or intereſts carries only thoſe 
that have already either fallen due, or at leaſt 
become current: As for ſuch as had neither 
fallen due, nor become current at the date of 
the firſt arreſtment, a new arreſtment muſt be 

* uſed, which may be done on the firſt warrant. 
Current rent, is that which has begun to run 

from the laſt term, but cannot be demanded till 

the next. Claims, depending on the iſſue of a 

ſuit, are not e as future debts; for the 
ſentence,” When pronounced, has a retroſpect to 

the period at which the claim was firſt founded, 

nor ali- 19, Dec. 1744, Wardrop. The like- doctrine holds 
mentTy in conditional debts. 3. Alimentary debts 


| gar ae not arreſtable; for theſe are granted on 


perſonal e e ſo are not com- 
municable to creditors, 19. Dec. 17 38, creditors 


f Dorglas: but the paſt intereſt due 1 5 
4 5 n ſuc 


ſuch debt may be arreſted by the perſon who 
has furniſhed the alimony. One cannot ſecure 
his own effects to himſelf for his maintenance, 
ſo as they ſhall not be affectable by his credi- 
tors. Salaries annexed to offices granted by the 
king, and particularly thoſe granted to the 
judges of the ſeſſion, Spoti/; Pr. v. Penfion. — Act 
S. 27. Feb. 1662, and the fees of ſervants, are 
conſidered as alimentary funds; but the ſur- 
plus fee, over and above what is neceſſary for. 
the ſervants perſonal uſes, may be arieſted, + 
9. Jus WES; „ 
5. In obligations which carry a yearly right 
to the creditor, if the obligation itſelf be arreſt- 
able, e. g. a moveable bond, or an heritable 
one not cloathed with ſeiſin, the principal 
ſum is carried by the arreſtment, as well as the 
aſt intereſt; and conſequently, all the future 


intereſts until payment, as acceſſory to the The gear- 
right itſelf; But in rights of lands, or in heri- I profits 
table bonds perfected by ſeiſin, no more can be H bear- 


arreſted than the rents or intereſts that had 


either fallen due, or become current, at laying right itſelf 
on the arreſtment. In the ſame manner, the cannot. 


arreſtment of a bond due to a wife, uſed by a 
creditor of the huſband, carries only the paſt 
and current intereſt; for the right itſelf does 
not fall under the jus mari, 19. Jan. 1739, 
cred, of Clunes. COTE 3 


6. If, in contempt of the arreſtment, the Effe of | 


breach of 


arreſtee ſhall make payment of the ſum, or 3 | 
liver the goods arreſted, to the common dedtor, ee 


he is not only liable criminally for breach of 
arreſtment, but he muſt pay the debt again to 
the arreſter. Nay, in the caſe of arreſtment 
uſed at the market · croſs of Edinburgh, and pier 
aud ſhore of Leith, againſt a pet ſon abroad up-: 
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on the public ſervice, payment by the ar. 
reſtee to his creditor, after the date of the 
_ arreſtment, makes him liable in ſecond pay- 
ment to the arreſter; becauſe the arreſter had 
done all in his power to notify his diligence, 
F. 22. July 17903, Blackwood, Arreſtment 
is no Fe prohibitory, as inhibitions are; 
but is a ſep of diligence which founds the uſer 
in a ſubſequent action, whereby the property of 
| he ſubject arreſted may he adjudged to him: 
| Arreſt Tt therefore does not, by our later practice, 
| ment does fall by the death of the arreſtee, but conti- 
2 ny by nues to ſubſiſt, as a foundation for an action of 
reſjee's forthcoming againſt his heir, while the ſubjedt 
death, arreſted remains in medio, 21. Dec. 1738, E. 
""  fherdeen. Far leſs is arreſtment loſt, either by 
the death of the arreſter, or of the common 
l 1 Kd 
| Looſingot, 7. Where arreſtment proceeds on à depend- 
— Toh ng action, it may be looſed by the common 
ment. debtor's giving ſecurity to the arreſter for his 
. - debt, in the event it | be found due. By 
_*___ the ancient practice, the receiving of this cau- 
tion was committed entirely to the meſſenger, 
whoſe certificate that caution was given, ef- 

fectually Jooſed the arreſtment: But all bon 

; of caution in looſings are now to be receive 
oofing by the clerk to the bills, and recorded in the 
l .- Arreſtment 
payment 
or con 


wu, 
2. 3 P. * 
* 


b Ho * 


* 


„ N 


88 


0 


kquid, 31. July 1705, Macfarlane. 3. Where 
the decree is ſuſpended, or turned into a libel; 


for, till the ſuſpenſion be diſcuſſed, or the pend- 


ing action concluded, it cannot be known whe- 
ther any debt be: truly due. A looſing takes Effe of 
off the nexus, which had been laid on the ſub. looking. 
ject arreſted ; ſo that the arreſtee may ther- 
after pay ſafely to his creditor, and the cantion- 

er is ſubſtituted in place of the arreſtment, for 

the arreſter's ſecurity: Vet the arreſter may. 

while the ſubject continues with the arreſtee, 

purſue him in a forthcoming, notwithſtanding 

the looſing, 7. Feb. 1665, Graham, © 


' 8, Arreſtment is only an inchoated or be- Fortheo- 


gun diligence ; to perfect it, there muſt be an aß on 
{ion brought by the arreſter againſt the ar- man; 
reſtee, to make the debt or ſubject arreſted © 
forthcoming. In this action, the common 
2 muſt be called for _ intereſt, that 5 

may have an opportunity of excepting to the 
lawfulneſs or extent of the debt, on which the 
diligence proceeded. Tho? an arreſtment can - before 
not be executed without the territory of the 8 
judge who granted the precept, 1. 2. 1. yet it b; puc- 
one inferior . — is competent to a forthco- ul. 
ming, upon an arreſtment laid on by the war- 
rant of another, Sf. 3. 1. 24.—23. Fan- 1710. 
Daliympl Before a torthcoming can be pur- The ar- 


ſued, the debt due by the common debtor toreſter's 


the arreſter, muſt be liquidated ; for the ar- debt muß 
reſter can be no further intitled to the ſubject de ff h. 
arreſted than to the extent of the debt due to 192: 
him by the common debtor, If the purſuer can · = 
not prove the debt due by the arreſtee ſcripto, 


he muſt refer it to his oath. Where the ſub- 


je arreſted is a ſym of money, it is, by the 
V decree 


% 
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Decree of decree of forthcoming directed to be paid to 
forthco- the purſuer towards tatisfying his debt; where 
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goods are arreſted, the judge ordains them to 
be expoſed to ſale, and the price to be delivered 
to the purſuer, 12. Nov. 1680, Steven/ons : 
So that in either caſe, decrees of forthcoming 
are judicial aſſignations to the arreſter, of the 
ſubject arreſted. | 


really an 


aſſigna- 


mY * 


1 In all competitions, regard is had to the 
reterred dates, not of the grounds of debt, but of the 

* their duligences proceeding upon them. In the com- 
dates, petition of arreſtments, the preference is ge- 
verned by their dates, according to the priori- 

ty, even of hours, where it appears with any 
"certainty which is the firſt. But, as arreſt- 
provided} ment is but a begun - diligence, therefore, if a 
che arreſt- prior arreſter ſhall neglect to inſiſt in an action 
erinfilts in of forthcoming for ſuch a time as may be rea- 
his forth ſonably conſtrued into a dẽſertion of his begun 
wann, diligence, he loſes that preference which it 
was in his power to have obtained for himſelf, 
and the laſt arreſter is preferred: But, as de- 
reliction of diligence is not eaſily preſumed, the 

diſtance of above two years, between the firſt 
arreſtment and the decree of forthcoming, was 
found, not to make ſuch a mora, as to intitle 
the poſterior arreſter to a preference, Jan. 

1724, Nairn. This rule of preference, accord - 

ing to the dates of the ſeveral arreſtments, 

holds, by our preſent practice, whether they 

have proceeded on a decree, or: on a depend - 

ence; on debts not yet payable, or on debts 

already payable; provided the pendency ſhall 
have been cloſed, or the debt have become pay- 
able, before the iſſue of the competition, 14. 


June 1710, Brody. — K. 1boo. poke Eine 


„ ww ww tt © 


poindings againſt vaſſals for 
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10. In the competition of arreſtments with nules of 
aſſignations, an aſſignation by the common debt - preference 


or, intimated before arreſtment, is preferable ><tween 


to the arreſtment; for, by the intimated aſſig- — 


nation, the debtor is fully diveſted, after which neys. 

the ſubject cannot be arreſted as his. If the 

aſſignation is granted before arreſtment, but 

not intimated till after it, the arreſter is prefer 

ted; for arreſtment renders the ſubject litigi- "28 

ous, and ſo excludes every voluntary right of 

the debtor, either granted after the diligence, 

or not compleated till after it. From theſe 

rules, a third neceffarily follows, that, if the in- 

timation and arreſtment are of equal dates, they 

are preferable par: paſſu; unleſs the arreſter has 

deſerted his diligence, by neglecting for a rea- 

ſonable time to obtain a forthcoming. f 
11, Poinding is that diligence affecting Poindiog ; 

moveable ſubjects, by which their property 1s 

carried directly to the creditor. Real poinding, 

which proceeds on real debts, or debita fundi, 

35 treated of below, 4. 1. 3. Perſonal poinding its war- 

may have for its warrant either letters of horn- rant. 

ing, containing a clauſe for poinding, and then 

it is executed by N or precepts of 

poinding, granted by ſheriffs, commiſſaries, 

c. which are executed by their proper offi- 

cers. No poinding can proceed, till a charge be a previ- 

given to the debtor to pay or perform, — the ous charge 


days thereof be expired, by 1669, c. 4. except muſt be 

1115 feu: duties, 8 en, 
and poindings againſt tenants for rent, pro- 
ceeding upon the landlord's own decree; in 


* 


except in 
poindings 


which the ancient cuſtom of poinding with; jor feu- 
out a previous charge continues, 18. Dec. duties or 


1735, Macrqueen, A debtor's goods may be rents. 


poinded by one creditor, tho” they have been 


arreſted 


336 e Arreſtments Book Ill. 
Arreſt· arreſted N another; for arreſtment be. 
ment is no ing but an imperfect diligence, leaves the right 
to of the ſubject ſtill in the debtor, and ſo cannot 
r.. hinder any creditor from uſing a more perfect 
-—_ _ diligence, which has the effect of carrying the 
property directly to himſelf, 
Whatſub- 12. It is only goods belonging to the debtor, 
jets ky that can be poinded. Anciently, the tenant's 
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goods might be poinded for his landlord's debt, 
either or perſonal, to the full extent of the 
debt, even tho” the tenant had not been in ar- 
4 rear of rent; but now, of à long time, pro- 
bably from a favourable interpretation of act 
1469, c. 37. no poinding has proceeded againſt 
a tenant, even to the leaſt extent, for his land- 
No lord's perſonal debt. No cattle pertaining to 
plongh- the plongh, nor inſtruments of tillage could, 
goods can by the Roman law, J. 7. 8. C. quae res 72 
ed 5 the 0b. be impignorated for debt, or carried off by 
time of the diligence of creditors; nor can they be 
labour. Ppoinded by ours, in the time of labouring or till- 
| ing the ground, unleſs where the debtor has 
no other goods that may be poinded, 15023, 
„ Buy labouring time is anderflood i A 
= 8 time, in which that tenant, whoſe goods are to 
„ . be poinded, is ploughing, tho? he ſhould have 
3 been earlier or later than his neighbours, 
1 h 20. June 1712, Arnot; but ſummer-fallowing 
. 15 does not fall under the act 22. Nov. 1628, Wal- 
| Vn. I ho' the ſtatute prohibits ſuch poinding, 
—_  -i * not only where the debtor has moveables, but 
„ even where he has lands that N appriſed, 
 - _ this laſt part of the alternative has gone into 
4 -N diſuſe, F. 2. Dec. 1692, Turnen. 
Wo hs form © 1.3- In the execution of poinding, the debt- 
f of poind- Or's goods muſt be appriſed, firſt on the 
bg. ground of the lands where they are laid hold 
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0 on, and a ſecond time at the market croſs of 
1 the juriſdiction, by the ſtated appriſers thereof; the goods 
or, if there are none, by perſons named by the mutt be 
ne W meſſenger or other officer employed in the dili- *vice ap- 
ence, Next, the meſſenger muſt, after public N iſed. 
by intimation by three oyefles, declare the value 
% of the goods according to the ſecond appriſe- 
t ment, and require the debtor to make payment' 
e of the debt, including intereſt and expences. If 
4 ayment ſhall be offered to the creditor, or in his 
abſence to his lawful attorney; or if, in caſe of 
refuſal by them, conſignation of the debt ſhall 
be made in the hands of the judge-ordinary or 
his clerk, the goods muſt be ſeft with the debt- 
or; if not, the meſſenger ought to adjudge and 
deliver them over, at the appriſed value, to the 
uſer of the diligence. towards his payment: 
And the debtor is intitled to a copy of the war- 
rant and executions, as a voucher that the debt 
is diſcharged in whole or in part, by the goods 
poinded. | „FF 
14. Miniſters may, by 166 3, c. 21, poind for Miniſters 
their ſtipends, upon one appriſement on the and heri- 
ground of the lands; and landlords were al- en 
ways in uſe to poind fo, for their rents, Balfour, Seele 
), 40. c. 10.—18. Dec. 1735, Macqueen. By tiation. 
the late juriſdiction- act, 20. Geo. II. the ap- 
priſement of the goods at the market-croſs of Appretia- 
the next royal borough, or even of the next tion at the N 
head-borough of ſtewartry or regality, though 3 4 
theſe juriſdictions be aboliſhed, is declared as aboliſhed 
ſufficient, as if they were carried to the head- juriſdig · 
borough of the ſhire, Poinding, whether it be don. 
conſidered as a ſentence, or as the execution 
of a ſentence, muſt be proceeded in between 
a U u fun- riſing 
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ſan-rifing and ſun-ſetting ; or at. leaſt it muſt 

be finiſhed before the going off of day-light, 

11. Feb. 1675, Douglas; ſee F 10. Nov. 1703, 

The Gordon, The powers of the officer employed 
powers of in the execution of poindings, are not clear- 
ſenver in 1y defined by cuſtom, in the caſe of a third 
poinding. Party claiming the property of the goods to 
be poinded. This is certain, that he may take 

the oath of the claimant, upon the verity of his 
claim; and if from thence it ſhall appear that the 
claimant's title is collufive, he ought to pro- 
ceed in the diligence ; but, if there remains 
the leaſt doubt, his ſafeſt courſe is to deliver 

the goods to the claimant, and to exprels i 
his execution the reaſons why poinding aid 
not proceed, _ „ to 
15. As law has required certain ſolemnities 
in poinding, without which the property of the 
goods cannot be transferred to the creditor ; 
therefore, if a meſſenger ſhould be interruptec 
Poinding before compleating the poinding, by any fata- 
lity, or force not imputable to aco- creditor. ſuch 
incomplete poinding cannot hurt the diligence 
of that co-creditor: But where a poinding was 
forcibly ſtopped by the poſſeſſor of the goods, 
on pretence that they had been already arreſted 
in his hands by another, it was conſidered as 
completed, in a queſtion with the prior arreſt- 
er, 13. Feb. 1736, Corry ; probably from a pre: 
ſumption, that the 9 whoſe diligence 
was uſed. as a handle for ſtopping the meſ- 
Deforce- Tenger, had been privy to the deforcement. 
ment of The perſon himſelf who ſtops a poinding via 
the meſ-  £1/7;, on groundleſs pretences, is liable, Þoth 

lenger, criminally, in the bann | 


ns of deforcement, 4. 4. 
5 1. „ 347 


Tit. 6. and Poinding. | . 339 


34. and civilly, in the value of the goods which 


might have been poiaded by the creditor. 


is either poſitive or negative. Poſitive pre- 
ſcription is generally defined, as the Roman u- 


fecapio,, the acquiſition of property (it ſhould 


rather be, when applied to our law, the ſecuring 
it againſt all further challenge) by the poſlet- 
for's continuing his poſſeſſion for the time 
which law has declared ſufficient for that pur- 
ſe : Negative, is the loſs or amiſſion of a 
right, by neglecting to follow it forth, or uſe 
it; during the whole time limited by law. The 
doctrine of preſcription, which is, by ſome wri- 
ters, condemned as contrary to juſtice, has 
been introduced, that the claims of negligent 
creditors might not ſubſiſt for ever, that pro- 
perty might be at laſt fixed, and forgeries diſ- 
couraged, which the difficulty of detecting muſt 
have made exceeding frequent, if no length of 
time had limited the legal effect of writings. 


| 2, Poſitive preſcription was firſt introduced Poſitive - 


into our law, b 


that whoever ſhall 
nualrents, or other heritages, peaceably, in vir- 
tue of infeftments, for forty years continually 
after their dates, ſhall not thereafter be dif- 
quieted in his right by any perſon pretending 


2 better title, Under heritages are compre- 


” hended 


* 


, Reſcription, which is a method, both of e- preſerip- 
ſtabliſhing, and of extinguiſhing property, tion. 


y 1617, c.'12. which enacts, oe * 


ave pollelled his lands, an- 
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340 
hended fairs or markets, and every other right 
that is fundo anneyum, and capable of - conti- 
nual poſſeſſion. Continued poſſeſſion, if pro- 
ved as far back as the memory of man, pre- 

ſumes poſſeſſion upwards to the date of the in- 

feftment. The whole courſe of poſſeſſion muſt, 
dy the act, be founded on ſeiſins, and conſe- 
quently, no part thereof on the bare right of 
apparency, 15. Feb. 1671, E. Argyll; but for- 
ty years poſſeſſion, without ſeiſin, is ſufficient 
in the preſcription of ſuch heritable rights as do 
not require ſeiſin. The poſſeſſion muſt alſo be 
without any /awful interruption; i. e. it muſt 
neither be interrupted via fad nor via juris. 
The preſcription of ſubjects not expreſſed in the 
infeftment, as part and pertinent of another 
ſubject, ſpecially expreſfed, has been explained, 
6. 6. . | 1 * Gs Es 
ies title. 3. The act requires, that the poſſeſſor pro- 
duce, as his title of preſcription, a charter of 
the lands, preceeding the forty years poſſeſſion, 
with the ſeiſin following on it: and, where 
there is no charter extant, ſeiſins, one or more, 
ſtanding together for forty years, and proceed - 
ing either on retours, or precepts of c/are conſtat. 
This has given riſe to a reaſonable diſtinction 
obſerved in practice, between the preſcription 

5 of a ſingular ſucceſſor, and of an heir. Sin- 
muſt pro- gular ſucceſſors muſt produce for their title 
duce both of preſcription, not only à ſeiſin, but its war- 
charter rant, as a charter, diſpoſition, &c. either in 
and ſeiſin. their own perſon, or in that of their author: 
An heir But the production by an heir of ſeiſins, one 

need pro- or more, ſtanding together for forty, years, and 

duce only proceeding on retours or precepts of clare con- 


Of Preſeriptions." Bock Ill, 


singular 


"a, is ſuſſicient. The heir is not obliged to 


produce 


Tit.” © Of Prger hin. 947 


produce the retours, or precepts, on which his 
ſeiſins proceed, 9. Nov. 1739, Purdy ; nor is the 
fingular ſucceſſor obliged to produce the ground 
of his charter, 1741, Ged; ſo that if the title 
of preſcription produced be a fair deed, and a 
ſufſicient title of property, the poſſeſſor is ſe- 
cure by the act, which admits no ground of 
challenge, but falſehood. _ A. ſpecial ſtatute, 
for eſtabliſhing the politive preſcription in 
moveable rights, was not neceſſary ; for, ſince 
"a —— writing is not requiſite for the acqui- 

— theſe, the negative preſcription, by 
which all right of action for recovering their 
property is cut off, effectually ſecures the poſ- 
ſellor. 


4. The negative preſcription of obligations, Negative 
| by the lapſe of forty years, was introduced in- preſerip- 
to our law long before the poſitive, by 1469, © _ - 


c. Tree — This preſcription is NOW 
amp y the foreſaid act 1617, which - has 
extended it to all actions competent upon heri- 
table bonds, reverſions, and others whatſoever; | 
unleſs where the reverſions are either i incorpo- 
rated in the body of the wadſet- right, or regi- 
ſtred in the regiſter of reverſions: And rever- 
ſions ſo incorporated, or regiſtred, are not only 


exempted from the negative preſcription, but 


they are an effectual bar againſt any perſon from 
pleading the poſitive, K. 92. 


5. A ſhorter negative preſcription i is intro- shorter 
duced by ſtatute, in certain rights and debts, negative 


Actions of ſpuilzie, ejection, and others of that*. 


nature, muſt be purſued within three years af- 
ter the commiſſion of the fact on which the ac · Preſ 


tion is founded, by 1 c. 81, As in ſpuil- . 


zies and ejections, the purſuer was. intitled, i hs 
—_ of violence, to a proof by his own oath tian, 
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in lauen and to the violent profits againſt the de- 
fender, that Ratute meant only to limit theſe 
ſpecial privileges by a three year's preſcription, 
without cutting off the right of action, where 
the claim is reſtricted to Asbple reſtitution, 16. 
March 1627. Under the general words, 
and others of that nature, are comprehended 
all actions, Where the purſuer is admitted to 
prove his libel by his on oath ix litem. 
6. Servants fees, houſe-rents, men's ord 
naries, (i. e. money due for board), and mer- 
chants accounts, fall under the triennial preſcrip- 
houſe- tion, by 1579, c. 83. There is alſo a general 
rents, and clauſe ſubjoined to this ſtatute, of other the lite 
ant Zbts, which includes alimentary debts, Br, 
ACCOUNTS. MS. 25. July 1716, Hamilton, wages due to 
_ workmen, F. 21. Dec. 1692, Bayne, and ac- 
counts due to writers, agents, or procurators, 
16. Dec, 1675, Somervel, Theſe debts may, by 
_ act, be proved after the three years, ei- 
3 the dit or oath/of the debtor ; ſo 
The peri- — ey preſcribe only as to the mean of 


Preſcrip- 
tion of 
ſervants 


od from proof by witneſſes ;- but after che three years, 


which it dehoves the creditor to refer to the debtor's 
— gk oath, not only the conſtitution, but the ſubſiſt- 
com- ence of the debt, Harc. 764.; for the debtor's 
mence, oath; that a debt once exiſted, unleſs it contains 
afo an ackn ement that it is ſtill due, 

cannot be ſaid to prove the debt in the terms 

of the ſtatute. In the preſcription of houſe- 

rents, ſervants fees, and alimony, each term's 
rent, fee, or alimony, runs a feparate courſe 

ol preſcription; ſo that in an action for theſe, 
5 the claim will de reſtricted to the arrears in- 
curred within the dee years immediately be- 
fore the citation, 12. Feb. 1680, Roſe —14. 


0” 17 37, Ferguſon : gs in accounts, preſcrip- 
tion 


1 


» A . „ . . 8 „* 
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tion does not begin till the laſt article; for a 
ingle article cannot be called an account, 16. 
Dec. 1675, Somervell. The currency of an ac- 
count, the firſt part of which was furniſhed to 
2 perfon  deceafed,: is preſerved, in a queſtion 
with the heir, by new furniſhings within the 
three years to that heir; becauſe heres eſt ea- 
dem perſona cum defuncto, 26. Feb, 1670, Graham, 
Actions of removing muſt alſo be purſued with- 
in three years after the warning, by 1579, c. 82, 

7. Reductions of erroneons retours, and 
actions of error , againſt the inqueſt, did pre- 
ſcribe, if not purſued, within three years after 
the ſervice, by 1494, c. 57-; which term is 
lengthened to twenty years, as to the reduc- 
tion of retours by 1617s c. 13. This laſt has 
the appearance of a declaratory ſtatute, as if the 
former had only meant to fave the inqueſt from 
proceſſes of error, and not to cut off the right 
of reduction, by the triennial preſcription; but it 
does both in expreſs words : And therefore the 
laſt act contains a ſpecial clauſe, that thoſe who 
had, before the date of it, acquired right to 
lands, from perſons retoured thereto, ſhall en- 
joy their rights, as the law then ſtood. It ſta- 
tutes in general, that all erroneous retours ſhall 
be free from challenge after twenty years; and 
ſo is not to be confined, as Sir Geo. Mackenzie 
conjectures, in his obſervations upon it, to the 
competition of different kinds of heirs between 
themſelves, e. g. between an heir of line, and an 
heir of tailzie. | IL” 


Kg 


8. Miniſters ſtipends and multures preſcribe 


? 


Preſcrip- 
tion of re- 
movings. 


Preſcrip- 
tion of re- 
tours, and 
proceſſes = 
of error, 


Preſcrip- 
tion of. i. 
i 


in five years after they are due; and arrears of niſters 


rent (or mails and duties) five years after the 


tenant's removing from the lands, by 1669, C. 
9. Stipends due during a vacancy, though 


* they 


pends, 
multures, 
and ar- 
rears of 
rent; 
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they are not included in the ſtriet letter of 
this act, have been found to fall under the 
1 ſpirit of it, New Coll. 77.; becauſe the favour 
of the debtor is equally ſtrong in both. As 
the preſcription, of mails and duties was intro- 
| duced in favour of poor tenants, that they might 
not ſuffer by neglectiug to preſerve their dif- 
charges, a proprietor of lands ſubject to a life. 
rent, who had obtained à leaſe of all the life- 
rented lands from the liferenter, is not intitled 
to plead it, 9. Dec. 1709, Murray; nor a tackſ- 
man of one's whole eſtate, who had, b 
the leaſe, a power of removing tenants, 20. 
of dar: 7uly. 1733, IL. Carin. By the fame ſtatute, 
bargains concerning moveables, er ſums of mo- 
' + ables; ney which are proveable by witneſſes, preſcribe 
in five. years after the bargain. Under theſe 
are included fales, locations, and all other con- 
ſenſual contracts, to the conſtitution of which 
writing is not neceſſary. But all the above 
| 308 mentioned debts contained in this ftatute may, 
= after the five years, be proved, either by the oath 
1B or the writing of the debtor ; of which above, 
and of ar- & 6. By this act alſo, a quinguennial preſcription 
i 9 eſtabliſhed in arreſtments, whether on decrees 
—_ |. or depending actions: The firſt preſcribe in five 
1 Mele e arreſtment, and the laſt, 


NH in five years after ſentence is pronounced on 
[WM the depending action. 

„ Ge. ads No perſon binding for or with another, 
. either as cautioner or co- principal, in a bond 


Ws 31 5 caution | | 3 1 
& 3 or contract for a ſum o money, continues 


i ments. bound after ſeven years from the date of the 
. bond, provided by as either a clauſe of relief 
#8 in the bond, or a ſeparate bond of relief, intima- 
[138 | ted to the creditor, at his receiving the bond, 
= 18695, c. 5- But the act declares, that all dili- 
Ws fn - gence 


tioner, ſhall ſtand good. As this is a public law, 
intended to prevent the bad conſequences of raſh 
engagements, its benefit cannot, before the lapſe 
of the ſeven years, be renounced by the cau- 


tioner, Eag. ig. . Feb, 1724, Norie. As it is 


* 


correctory, it is ſtrictly interpreted: Thus, 
bonds, bearing a mutual clauſe of relief pro rata, iy inier- 


gence uſed within the ſeven years againſt the cau- 


t is ſtrifts 


fall} not under it, 2 1. Fan. 1708, Ballantyne j preied. 


nor bonds of corroboration, Br. 61.— 15. Dec. 
1747; Lady Henr.. Gordon; nor obligations, 


where the condition is not purified, or the term of 
payment not came within the ſeven years ; be- 


cauſe no diligence can be uſed on theſe, Br. 54. 
The ſtatute excludes all cautionries for the faith · 
e eee eee 
tions in a bond, or contract for ſums o money. 
And practice has denied the benefit of it to all 
judicial cautioners, as cautioners in a ſuſpen- 


on. Actions of count and reckoning, compe . preſeripti- 
tent either to minors againſt their tutors ur cu tion ot tu- 
rators, or vice uerſa, preſcribe, by 1696, c. ein ten ory ac. 


years, after the maj 
10. By the befo 


vrity/or death of the minor unt. 
re cited 1669, c. 9. Bholo· Preſcrip- 


graph bonds, miſſi ve letters, and books of ac · tion of ho · 


twenty years, unleſs the creditor ſhall thereaf. 
ter prove the verity of the ſuhſeription by the 
debtor's oath. It is therefore ſufficient to ſave 
from the eſfoct of this preſcription, that the cua· 
ſtitution of che debt be proved by the party's 


lograph 


count, not atteſted ” witneſſes, preſcribe in writings 
e | 288 


oath, after the twenty years; whereas in ſti 


pends; merchants accounts, ' &'c. not only the 


conſtitution,” but the ſubſiſtence of the debe, 


muſt be proved by writing or the debtar s 
oath; hay the term of preſcriptions! Some 
hwyers extend this 1 of hologra pg 

8 | Fi p + | 7 8 ; dns | 


writings 


* 


E 
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_ wnitings to all obligations for ſums not exceed. 

ing L, 100 Scots, which are not atteſted by-wit- 

. neſſes; becauſe tho” theſe are in practice ſuſtain- 

"7 ed, notwithſtanding the act 1540, c. 117. yet 

5 they ought not to have thẽ Tae duration 

with deeds atteſted by witneſſes. Tho' in the 

ſhort preſcriptions of debts, the right of action 

is fore ver loſt, if not exerciſed within the time 

limited, yet where action was brought on any 

of thoſe debts, before the preſcription was run, 

it ſubſiſted, hke any other right, for forty 

5 years. As this defeated the purpoſe of the 

acts eſtabliſhing theſe preſcriptions, all proceſſes 

upon warnings, ſpuilzies, ejections, or arreſt- 

ments, or for payment of the debts contained 

in act 1669, c. 9. are by the ſaid act, joined 

with 1685,-c, 14: declared to preſeribe in five 

_ Fears, if not wakened within that time; ſee 

Extinction 5 I * Certain obligations are loſt by the lapſe of 

| of obliga- leſs than forty years, without the aid of ſtatute, 
we tions,byta- where the nature of the obligation, and the cir- 


iturnitr. cumſtances of parties, juſſify it: Thus, bills 


which are not intended for laſting ſecurities, 
produce no action, Where the creditor has been 
long ſilent, unleſs the ſubſiſtence of the debt be 
proved by the debtor's oath; but the pre- 
ciſe time is not fixed by practice; ſee Falc. 
Vol. 2. 48. New Cull. 2. 65. Thus alſo, a re- 
ceipt for bills granted by a writer to his em- 
ployer, not inſiſted upon far twenty⸗three 


„ Fears, was found not productive of an action, 
5 FPaic. vol. 2. 74. L he preſcriptions of the reſti- 
1 | Bona fdes tution of my the benefit of inventory, 
* preſumed c. are e eee, their proper places. * 

"Bf iu tbe po- 12. In the poſitive preſcription, as eſtabliſh- 


f.uve pre ed by the act 1617, the continued poſſeſſion 
1crip tion; 5 . for 
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d. for forty years, proceeding upon a title of pro- 

t- perty not ebargeable with falſehood, ſecutes 

n- the poſſeſſor againſt all other grounds of chal- 

et lenge, and fo; preſumes bona fides, pracſumptio- 
ne juris et de jure,” 27. Nov. 1677, Grant. In it is not 


IN 

ic the long negative preſcription, bona ſides in the required 
n debtor is not required: The creditor's neglect- * W 
ic ing to inſiſt for ſo long a time, is conſtrued prelerip- 
y as an abandoning of his debt, and fo is equiva- tion. 

n, lent to a diſcharge. Hence, tho' the ſubſiſtence 

y fl of the debt ſhould be referred to the debtor's 

ce own oath, after the forty years, he is not liable. 

F. 7. Dec. 1703, Napier. 0 
13. Preſcription runs de momento in mom?n- preſeripti · 
d m: The whole time defined by law muit be on runs 
d I compleated, before a right can be either acqui- 4* hemen- 
e red or loſt by it; ſo that interruption, made ED on 
eon the laſt day of the fortieth year, breaks its 


courſe. Civil poſſeſſion, 2. 1. 12. has the 
lame effects with natural, in all queſtions of ß 
preſcription, whether poſitive or negative. The The p*6- 
pane preſcription runs againſt the Sovereign oY - +4 
ſelf, by the expreſs words of the act 1617, l 
even as to his annexed property, 1633, c. 12.5 gait the 
but it is generally thought, he cannot ſuffer by King. 
the negative: He is ſecured againſt the negli- 
gence of his officers, in the management of pro- 
ceſſes, by expreſs ſtatute, 1600, c. 14. The Both pre- 
negative, as well as the poſitive preſcription; {criptions 
runs againſt communities and hoſpitals, tho 8 : 
their overſeers are adminiſtrators only, and not ties, 3 
proprietors; and againſt the church, tha! again the 
churchmen have but a temporary intereſt in church. 
„their benefices. But becauſe the rights of he- _ 
neficiaries to, their ſtipends are liable ta acci- ren 
dents, thro? the frequent change of incymbents, © ri 


1 nalis poſe 
thirteen Ilie. 


church 


548 f Preferiptions. Boch Ui, 
thirteen years poſleſſion does, by a rule of the 


Roman chancery Which we have adopted, 
found a prefumptive title in the beneficiary; 
decennalit et triennulit poſſeſſor non tenetur docert 
Ae titulb: But this is not pity preſcription; 
for if, by titles fecovered, perhaps out of the 
incumbent's own hands, it mall appear that he 
has poſſeſſed tithes, or other Tubjetts, to a 
* greater extent than he — oh his poſſeſſion 
Will be reſtricted accordingly,” 23. Jh 1768, 
Preſerip Rule. I his right muſt not be contoùnded with 
that eſtabliſhed in favour of churchmen, by 
lands and A@. S. 16. Dec. 16 12,2. 9. 17. which is con- 
rents. fined to church lands and rents, and ſeems to 
cConſtitute a proper prefcription, pon a pollef 
ſion of thirty years. 
Does pre- 14, The clauſe in the act 1617 feving mi- 
ſcription | 1 8978 from preſcription, is extended te the po- 
1 ſitive, as well as to the negative 'preſcription, 
no. New Cell. 118 7 but the exception of minority 
is not atmitted in the cafe hoſpitals for chil- 
ren, where there —— continual ſucceſſion of mi- 
nors, that being s Thfolites, F. 17. Dec. 
10695, Heriot's aſpire” nors are expreſsly 
excepted ih ſeveral of the ſhort preſeriptions, as 
1 c. $1.——1669, c. 9.; but, where law 
leaves them in the common caſe N muſt be 
ſubje& to the common rufes. 


it does not 15 Preſcription does not run reprig ud v: 
run contra ſente 1 


"agere, againſt one who'is barred, by ſome 


non ten legal incapacity, from purſuing, 2 5. Jan. 1679, 
nn 55 8 tel fr in few ow. neither negli- 
gence, nor dereliction, can be imputed to him. 

This rule is, by a favourable interpretation, ex- 
ten ded” to wives Who, es reverentie murituli, 
forbear to purſue actions — to them a- 


gainſt 


on. © -t 
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gainſt their huſbands, 5. July 1665, Macy; 

but every preſcription runs againſt wives, in 

favour of third parties, On the ſame ground, it does 
tho' by the act 1617, preſcription is ſaid to a. ng 
n; WM commence from the date of the obligation, with erde 
he the fingle exception of actions of warrandice, can be 

he yet the words of that, and other ſuch ſtatutes, ſued for; 
4 are ſo explained, or rather corrected. into an a- 

on greeableneis with this rule, that the preſcription 

8, WM runs only from the time that the debt or right 

th could bę ſued upon. Thus, inhibition pre- 4 

7 ſcribes only from the publiſhing of the deed 

n- granted to the inhibiter's prejudice, P. Falc. 

to 32. : And in the preſcription of removings, the 
years are computed only from the term at 

which the defender is warned to remove, 6. 

Feb. 1629, La. Borthwick, tho the act 1579, c. 

82. Warrants the commencement of them from 

the date of the warning. Neither can pre- it does 


t 
{cription run againſt per tons who are already _— 


in pofſeſſion, and ſo can gain nothing by a pur- 
ſuit. Thus, where a — ra who 155 {Bi ad- 6% 
judications affecting the ſame lands, is in pol- in poſſe 
ſeſion upon one ot them, preſcription cannot ſion, 
run againſt the other, during ſuch poſſeſſion; 
— 26. Nov, 1728, Fraſer. 5 4944 
156. Cern rights are incipable of preſcrip- Res extra 

ow : 1- Things that law has exempted from commerci- 
commerce, 2. l. 2. Of this Tort were tithes, am can- 
which being wholly appropriated, before the jor be 4 
Reformation, to ſacred uſes, could not be made — | 
the property of private perſons: But now 160 | 
they are pur. privati, except in ſo far as they 
are actually deſtined for the maintenance of the 
clergy ; and conſequently are capable of the 

W preſcription, tho' they cannot be loſt 
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| bo thiags by the negative, ſee F. 17. Things ſtolen or 
ſtolen * poſſeſſed. by violence were ſo far extra com- 
way. mercium by the Roman law, that they could 


not be acquired by uſucapion, even in the per- 


©." {on of a bona, de poſſeſſor; but this, - and all 


bother grounds of challenge, ſeem to have been 


cut off by the eſcriptio longiſſimi temporis, 
I. 3. 4. C de pike ah 30. vel. 40. ann.; 8 145 


does our ſtatute of preſcription make any excep- 
Faculties tion, in the caſe of ſtolen goods. 2. Res me- 


cannot de rag facultatis, e. g. a faculty to charge a ſub- 


prefer je& with debts, to revoke, &c. cannot be loſt 


by preſcription, 14. March 1707, L. Bimmer- 
fide ; for faculties may, by their nature, be ex- 
exciſed at any time: Hence, a proprietor's right 
of uſing any act of property on his own grounds, 
cannot be loſt by the greateſt length of time, 


. tho? a nei e heritor ſhould happen to be 


ar er- hurt by the exerciſe of it, 2. 9. 10. 3. Excep- 


ceptiona, tions competent to a perſon for elidin aan action, 


cannot preſcribe, if they are founded on ſimple 


diſcharges; becauſe diſcharges are intended to 
\.., . have no farther operation, and cannot produce 
an action, whereby the preſcription may be in- 


1 they be terrupted: But where the exception is found - 
not pro- ed on a right productive of an action, e. g. 
duaive of compenſatian, ſuch right muſt be inſiſted on, 
an dien. ithin the years of . preſcription, 3. 4. 5. 


5 Odin 4. Obligations of yearly penſions or Payments, 


ons'of ' tho? no demand has been madę on them for 
yeurl7 forty years, do not ſuffer a total preſcription, but 
U e ſtill ſubſiſt as to the arrears. fallen due within 


cannot 


preſet; that period, 1 7. $.6...C. de pracſer. 50. vel 40. 
I am. July 1730, Laclihas becauſe preſerip- 


tion cannot run again! an obligation, till it 


| be * and HER, * penſion or pay 


(6 
| | 


mentz 


22 7 
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ment is conſidered as a ſeparate debt. But in 

bonds. which carry a yearly intereſt, ſince the 
obligation is but one, and can be. fulfilled at 

once, the intereſt is merely an acceflory to the 
principal ſum ; and therefore, if the creditor has 

been ſilent for forty Fears, the obligation itſelf 

is preſcribed, and conſequently, all the inter- 
0 ² A <3 7] 10 
17. No right can be loſt non utendo by one, nor the 
unleſs the effect of that preſcription be to e- right 
ſtabliſh it in another. Hence the rule ariſes, 5 
juri ſanguinis nunquam pracſcribitur: One may 
therefore, at the greateſt diſtance from his an- 
ceſtor's death, ſerve heir to him, if no other 

has ſerved before him; for as that right is pro- 

per to him who has the character of heir, there 

can be no intereſt veſted in any other perſon _ 
to found an oppolition. Hence alſo, a propri - The ne · 
etor of land cannot loſe his property by the gative pre. 


negative preſcription, unleſs he who objects it, ſcription. 


9 


can himſelf plead the poſitive, in terms of the tage. 


act 1617, Edg. 20. July 1725, Paton. On the 


: a Feu - duties 
ſame ground, a ſuperior's right of feu - duties can ts 


not be loſt non utendo; becauſe being inherent 0g by the 
in the ſuperiority, it is truly a right of lands, negative 
that cannot ſuffer the negative preſcription, preſerip- 
except in favour of one who can plead the po- ion; 
ſitive; which the vaſſal cannot do, being de- 

ſtitute of a title. This rule applies alſo to par- fu bu 
ſonage tithes, which are an inherent burden 5 
upon all lands not ſpecially, exempted; and 
from which therefore the perſon liable cannet 
preſcribe an immunity, by bare non-payment : 
But ſuch vicarage tithes as are only due, 

| where they are cſtabliſhed by uſage, may be 
lo by preſcription, F. 24. Ju 1678, l. 


rants, 


* 
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Gran, 2. 10. 5. In all theſe cafes, though the 


radical right cannot ſuffer the negative pre- 

= tion, the bygone duties, not demanded 
the forty years, are loſt to the propric- 

05. ſuperior, or titular. 

| Interrup- 18. Preſcription may be interrupted by any 

deed, whereby the proprietor or creditor uſes 

non. bis right or ground of debt. It is not only 
the proprietor or creditor himſelf who can in- 
terrupt, but his heir in the bare right of appa- 
rency : And even in interruption made by one 


who had only a putative title, the true creditor | 


afterwards purſuing, tho” he derived no right 
from the interrupter, was found, by a late deci- 
ion, intitled to the benefit thereof, Falc. vol. f. 
136. In all interruptions, notice muſt be gi- 
ven to the poſſeſſor of the ſubject, or the debt- 


 Regiſtra- or, that the proprietor or creditor intends to 
tion makes ſue upon his right : And con ently, tho re- 


| — — n. Ziſtration of the nd of debt be in ſome re- 
 Ipects wrote opts as the defender 

is not made a party to it, it is no interruption; 

nor cita- nor citations which proceeded on blank fam- 
1 monſes, 4. 1. 35. 3 becauſe theſe had no relation 
fummon- to any ſpecial ground of debt. All writings 


. hereby the debtor himſelf acknowledges the 


debt, and all proceſſes for payment brought or 
diligences uſed againſt him upon his obligation, 


by horning, inhibition, arreſtmenr, Sc. mult 


de effectual to interrupt preſcription. 
Ir 
en $5 ſummonſes, where they are not uſed by a mi- 
citation nor, preſcribe, if e renewed every ſeven 
preſcribe years, by 1669, c. 1. But, where the a 


in ſeven pearance of parties] © any judicial act, has fol- 
13 * Jowed oh it is no longer x bare aitation, 


need. ; | but 


19. Interruptions, by citation upon libelled 
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but an Action which ſubſiſts for forty years. By Requiſites 
this ſtatute, citations for interrupting the pre- of inter- 
ſcription of real rights muſt be given by meſ- cr, $a in 
ſengers; and by AAA "£19. the ſummonſes, r. — 
on which ſuch citations proceed, muſt paſs the of = 
ſignet upon a bill, and be regiſtred within fix- rights, 
ty days after the execution, in a particular re- 
giſter appointed for that purpoſe: And, where 
interruption of real rights is made via fad, an 
inſtrument' muſt be Gen upon it, and record- 

ed in the faid regiſter; otherwiſe it can have 

no effect againſt ſingular ſucceſſors. 

20, Interruption as the effect to cut off the my of 
courſe of | preſcription, ſo that the perſon pre · intercup- 
ſcribing can als himſelf of no part of the for- tion. 
mer time, but muſt begin a new courſe, com- 
mencing from the date ht the interruption. | 
Minority therefore is no proper interruption, Minority 
for it neither breaks the e e of preſeription, 3 ins 
nor is it.2 document or evidence taken by the tion. 
minor or! his right: It is a perſonal privilege 
competent to him, by which the operation f 
the preſcription is indeed ſuſpended, during the | _ 
years of minority, which are therefore diſcount  _ 
ed from it; but it continues to run after majo- 

"ny and' the years before and after the mino- 

rity may be conjoined to compleat it. The 
rc et applies to the privilege ariſing | 
from one's: TER iy to act, „pr. § 15. 

21. Diligence ſed upon a debt, againſt any Whe 
one of tW or more co-obligants, preſerves the Partial in. 
debt itſelf, and ſo interrupts preſcription againſt en 3 i 
all of them: except in the ſpecial cafe of 'cauti- "hs whole 
oners, Who are not affected by any diligence right. - 
uſed ay _ the principal debtor, 68-68. 1 
In the f: me manner, a right of annualrent, con. 

vhs; | | ſituted 


354  _ Of Proſeriptiow.' Bock Ill, 
ſtituted upon two, ſeparate tenements, is pre- 


tion, by diligence uſed againſt either of them, 


22. June 1671, Lord Balherino. But Whether 


ſuch diligence has alſo the effect to hinder the 
poſſeſſor of the other tenement by ſingular 
titles from the benefit of the poſitive preſcrip- 
tion, may be doudted ; for no interruption can 

be faid to be thereby made againſt the poſleſ- 

for; and, if he continues his poſſeſſion for the 


term of preſcription, he ſeems to be preciſely 


in the caſe of the ſtatute 1617. This is certain. 


- Interrup- that interruption made againſt the pofleffor of 


tion a- 


gainſt the à barony, by arreſting or levying the mails 


poſſeſſor ef and duties of any part of it, interrupts his pre- 
a barony, ſcription of the whole; for a barony is nomen 


_ Tir. 8. Of Succſſon in heritable Rights. 


8nccefſors, O Ingular ſucceſſors are thoſe who ſucceed to 
ei 8 a perſon yet alive, in a ſpecial ſubject by 
. ſingular titles; but ſucceſſion, in its proper 
ſenle, is a method of tranſmitting rights from 
the dead to the living. Heritable rights de- 
ſcend by ſucceſſion to the heir properly fo call - 

ed; moveable rights, to the executors, who 
are ſometimes ſaid to. be heirs in moveables. 


soccefhon Succeſſion is either by ſpecial deſtination; which 


. eee deſcends to thoſe named by the proprietor him - 
— ſelf; or legal, which devolves upon the per- 


legal foc- ſons whom the Jaw marks out for ſucceſſors, 
ceſñon. from a preſumption, that the proprietor would 
ndnd ,. 


ſerved as to both from the negative preſcrip- 


22 Umm On Rn goa Hm e ere 
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have named them, had he made a deſtination. 

The firſt is in all caſes preferred to the other, 

as preſumption muſt yield to truth. _ 4 
2. In the ſucceſſion of heritage, the heirs at order of 

law are otherwiſe called heirs- general, heirs ſucceſſion 

whatſoever, or heirs of line; and they ſucceed,” ** 

by the right of blood, in the following order. 

Firſt, deſcendents, whoſe- preference before a- | 

ſcendents or collaterals, is eſtabliſhed by the u- 
niverſal conſent of nations. The Romans di- 3 

vided the ſucceſſion equally among all the im- 

mediate deſcendents of the deceaſed; but we, 

from our cloſe attention to the feudal plan, pre- 

fer ſons to daughters, and the eldeſt ſon to all 

the younger. Where there are daughters only, 

they ſucceed equally, and are called heirs-por- 

tioners. Failing immediate deſcendents, grand- 


children ſucceed ; and in default of them, great n 3 


grand · children, and ſo on in infinitum ; prefer- 
ring, as in the former caſe, males to females, 
and the eldeſt male to the younger. 
3. Next after deſcendents, collaterals ſuc: Collate- 
ceed; among whom the brothers german of the rals. 
deceaſed have the firſt place, i. e. brothers both 
by father and mother; for the full blood ex, 
cludes the half blood. But as, in no caſe, the 
legal ſucceſſion of heritage is, by the law of 
Scotland, divided into parts, unleſs. where it 
deſcends to females ;_ the immediate younger 
brother of the deceaſedigxcludes the reſt, accor- 
ding to the rule, heritage deſcends, Where the 
deceaſed is himſelf the youngeſt, the ſucceſſion 
goes. to the immediate elder brother, as being 
the leaſt deviation from this rule, Pr. Falc. 9. 
NewGoll.2; 1.37. If there are no brothers german, 
the ſiſters german ſucceed equally, then brothers 
conſan. 
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conſanguinean, 1. e. by the father only, in the ſame 

order as brothers german ; and failing them, fi. 
Aſcen- ſters conſanguinean equally. Next, the father 
ſucceeds. tho” by our ancient uſage he was ex- 
cluded, Cr. 32 1. 46. After him, his brothers 
and fiſters, according to the rules already ex- 

- plained; then the [: er; failing him, 
1 ns brothers and ſiſters; and fo upwards, as far 
28 back as propinquity can be poets Though 
one © children ſucceed to their mot! | 
not to her child, nor is there any ſucceſſion by 
our law through the mother of the deceaſed; 


in ſo much that one brother uterine, i. e. by the 


mother only, cannot fucceed to another, even 
in that eftate which flowed originally from 
| their common mother, 5. Feb. 1663, Lennox. 
Right of 4. In heritage there is a right of repreſenta- 


repreſen- {+3 „ $6607 enn ieee 
„Aden in tion; by which one ſucceeds, not from any title 


heritage. in himſelf, but in the place of, and as repreſent-. 


ing ſome of his deceaſed aſcendents. Thus, 
where one leaves a younger ſon, and a grand- 


child by his eldeſt, the grandchild, tho! farther 


removed in degree from the deceaſed than, his 


uncle, excludes him, as coming in place of his fa- 


Succeſſo in ther the eldeſt ſon. Hence ariſes the diſtinction 
£apiia. between ſucceſſion in capita, where the diviſion 
is made into as many equal parts as there are 

capita or heirs, which is the cafe of heirs-por- 

| Succeſſio in tioners; and ſucceſſion in ſtirpes, where the re- 
Ainet. moter heirs draw no more among them than 
the ſhare belonging to their aſcendent, or /tirps, 
whom they repreſent; an example of which 
may be figured in the cafe of one who leaves 
behind him a daughter alive, and two grand- 
daughters by a daughter deceaſed. . Tho” the 
right of fucceſſion does, in n cafe, 455 


4 


er, a mother can- 


"x 
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the mother of the.deceaſed, nor to his relations 
by her; yet as children ſucceed to their mo- 
ther, therefore, in every caſe where the mother 
herſelf would have ſucceeded, had ſhe been a- 
live, her children alſo ſucceed, as repreſenting 
5, In the ſucceſſion, of heirs-portioners, in- Sr 
diviſible rights, e. g. titles of dignity, fall 90 Pordan- 
the eldeſt ſiſter. A ſingle right of ſuperiority ers. 
goes alſo to the eldeſt; for it hardly admits a 
diviſion, and the condition of the vaſſal ought 
not to be made worſe, by multiplying ſuperiors 
upon him. Where there are more ſuch rights, 
the eldeſt may perhaps have her election of 
the beſt; but the younger ſiſters are intitled to 
a recompence, in ſo far as the diviſions are un- 
equal; at leaſt, where the ſuperiorities yield a 
conſtant, yearly rent, e. g. a yearly feu- duty. 
The principal ſeat of the Emily falls to the eld- 
eſt, with the garden and orchard belonging to 
it, without recompence to the younger liſters, 
1743, Pedies; but all other houſes are divided 
amongſt them, together with the lands on which 2 
un are built, as parts and pertinents of theſe 
„„ LES EE ered) | 
6. Thoſe heritable rights, to which the de- Heir of 
ceaſed did himſelf ſucceed as heir to his father cou ef, 
or other anceſtor, get ſometimes the name of 
heritage in a ſtrict ſenſe, in oppoſition to the 
feuda nova, or feus of conqueſt, which he had 
acquired by ſingular titles, and which deſcend, - 
not to his ei Of line, but of conqueſt, This 
diſtinction obtains only, where two or more 
brothers or uncles, or their iflue, are next in 
ſucceſſion; in which caſe, the immediate young- 
er brother, as heir of line, ſucceeds to the pro- 
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the conqueſt aſcends to the immediate elder 
brother, 9. Att. c. 88. It has no place in fe- 

has no male ſuccelſion, which the law divides equally 
1 in among the heirs-portioners, K. 3. Where the 
"i 5 deceaſed was the youngeſt brother, the imme- 
| diate elder brother, whether of the ſame or of 
a former marriage, is heir both of line and of 
conqueſt, 20. Ju 1664, Lady Clerkington, con. 
_ trary to the opinion of Garg P. 336. An eſtate, 

diſponed by a father to his eldeſt ſon, is not 

1 conqueſt in the ſon's perſon, but heritage; be- 
| cauſe the ſon would have ſucceeded to it, tho 

| What is there had been no diſpoſition. The heir of 
included conqueſt ſacceeds to all rights affecting land, 
in r which require ſeiſin to perfect them and con- 
dene .. equently; to diſpoſitions or heritable bonds, tho 
1: "they ſhould not be actually followed by ſeiſin, 
Hupe Min. Pr. p. 40. —8. Jan. 1740, D. Hamilton. 

But teinds go to dhe heir of line: becauſe they 

are merely a burden on the kruits, not on the 

land, 16, Dec. 1736, Greenock. Tacks do not fall 


rights without ſeiſin, 2 3. June 1663, Fergy 
Wa bonds rakes G des Sung ex 
_  ecutors, both for the reaſon; juſt mentioned, 
and becauſe they are heritable, not ex ſud natu- 
74, but by the force of deflination ; and there- 


| | who is heir in the moſt proper ſenſe, 8. —_ 
t "7 40, D. Hamilton. 


|  Neirſip- 7. The heir of line is intitled to che FRA 
—_— - 2 not only of ſubjects properly heritable, 
| is; but to that fort of moveables called heipſbip. 


This dectrine has been 3 intro 


Of Succgim in Book III. 
per heritage, becauſe that deſcends; ; whereas 


under nal: becauſe they are compleat . 


fore that heir is underſtood in the deſtination. | 


Which is the beſt! of certain Kinds, 1 —ĩ | 


fs. 
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ced, that the heir might not have an houſe and 
eſtate to ſucceed to, quite diſmantled by the 
executor. The liſt of heirſhip-moveables, con- what is 
tained in IL. B. c. 125. is imperfect; and in- included. - 
deed all ſuch lifts muſt be greater or leſs, ac- _ 
cording to the variety of moveables belonging 
to the deceaſed. In that ſort which goes by 
pairs or dozens, the beſt pair or dozen is the 
cirſhip. There is no heirſhip in fangibles, or 
things eſtimated by quantity, as grain, hay, 5 
current money, c. To intitle an heir te this Every de 
privilege, the deceaſed muſt have been either, ſunc can. 
1. A Prelate: 2. A Baron, i. e. one who Rood re rg 
infeft at his death in lands, tho' not erected in- St 
to a barony; or even in a right of annualrent : 
Or, 3. A burgeſs ; not an honorary one, hüt a 
trading burgeſs of a royal borough, or at leaſt 
one intitled to enter burgeſs, in the right of 
his anceſtor, F. 22, Nov. 1698, Cumin. Neither they fall 
the heir of conqueſt, nor of tailzie, has right to to the heir 
harſhip-moveables... las. 
8. As to ſucceſſion. by deſtination, no pro- Heritage 
prietor can ſettle any heritable eſtate, in the cannot _ 
proper form of a teſtament; not even bonds ſe- x on 
clading executors, tho? theſe are not heritable . * * 
ex ſua natura: But, where. a teſtament is, in 
part, drawn up in the ſtyle of a deed inter wives, 
ſuch-part of it may contain a ſettlement of he- 
ritage, tho? executors ſhould be named in the 
teſtamentary part, The common method of 
ſettling the ſucceſſion of heritage, is by diſpo- 
lition, contract of marriage, or ſimple procu- 
ratory of reſignation: And, tho? a diſpoſition 
| ſettling heritage ſhould have neither precept 
nor procuratory, it founds an action againſt 
the heir of line to compleat his titles to oy =. 
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Heirs of tate, and thergafter diveſt img! in m of 
railzie and the diſponee. All heirs by deſtination may 
of provi- properly enough be called, by 'a general name, 
on eirs of tailzie, from Zailler to cut, becauſe. the 


1 ſucceſſion is cut off in their favour; but 


they are uſually diſtinguiſhed i into heirs of tail- 


| how they zie, and of proviſion. The appellation of tailzie, 


differ. or entail, is chiefly uſed in the caſe of a land- 
eſtate, which is ſettled on a long ſeries of heirs, 
ſubſtituted one after another; whereas heirs 

ey out in contracts of marriage, or in 

ds containing: Clauſes of ſubſtitution, are 

8 commonly called heirs of proviſion. The 
perſon firſt called in the tailzie, is the inſtitute; 

the reſt, the heirs of tailzie, or the ſubſtitutes, 


Heir male. Tailzies are frequently made in favour of the 


leir - male, i. e. of the neareſt legal heir to the 
granter, who is himſelf a male, and whoſe pro- 
RT is. wholly connected by males, with- 
out the intervention of any female. 


9. Tailzies, when conſidered in relation to | 


their feveral degrees of force, are either, 1. 
Simple deſtinations: 2. Tailzies with prohi- 


„ 3. Tailzies with prohibito- 
Simple ae. ry, — — a and irritant clauſes. That is a 


ination, ſſmple deſtination, where the perſons called to 
| the ſucceflion are ſubſtituted one after another, 
without any A laid on the exerciſe of 

lays no re · their property: The heirs, therefore, ſucceed- 
the heir ing to ſuch e ** are abſolute fiars, and conſe- 
. quently. may alter the deftination at pleaſure: 

Nor can inhibition, uſed againſt them by the 


next ſubſtitute, cut off this right of fee; for 
inhibition ſuppoſes an 5 obligation on 


the debtor, which tha er; wh nce is intended w 
2 to > the inhibiter ercas in 'a fimple 


— 


{ 
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deſtination, the ſeveral heirs lie under no obli- 
gation, and the ſubſtitutes have only the hope 
of ſucceſſion,  _ 1 | 
10. In tailzies with clauſes prohibitory, e. g. Tailzies 
declaring that it ſhall not be lawful to the heirs with pro- 
to contract debts or alien the lands, in preju- 3 1 
dice of the ſucceſſion, none of the heirs can a- cannot be 
lien gratuitouſly; for a proper right of credit is altered 
thereby created to the ſeveral ſubſtitutes, who gratui- 
may, in the character of creditors, reduce ſuch ou. 
alienations upon the ftatute 1621, afterwards 
to be explained, F. 28. Fan. 1687, E. Callander. 
But the members of entail may contract debts 
which will be effectual to the creditors, or may 
diſpoſe .of the eſtate for onerous cauſes, ſince 
the fee ſubſiſts in their perſon ; even though the _ 
ſubſtitutes, as creditors by the prohibitory clauſe, Inhibition 
have uſed inhibition on the tailzie to ſecure them- f. we : 
ſelves againſt the effect of future contractions, on EE 
New Coll. 2. 211. In both theſe ſorts, the ma- by the 
ker himſelf may alter the tailzie ; except, ſubſtitute. 
1. Where it has been granted for an onerous 
cauſe, as in mutual tailzies, 14. Jan. 163 1, Sharp; 
or, 2. Where the maker is expreſsly diſabled, as 
well as the inſtitute or the heirs, Br. 119. | 
41, Where a tailzie is guarded with irritant Tailzies . * 
and reſolutive clauſes; the eſtate entailed can- Nith ir "a | 
not be carried off by the debt, or deed, of any regte 
of the heirs ſucceeding thereto, in prejudice of claules. 


- 


the ſubſtitutes. It was long doubted, whether 
ſuch tailzies ought to be effectual, even where 
the ſuperior's conſent was adhibited ; becauſe 
they ſunk the property of eſtates, and created 
a perpetuity of liferents. Ihe firſt judgment 
ae e eee 26. Feb. 1662, V. Stor- 
mount; and thereafter they were explicitely au- 
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n by 168 I £. 22, By this ſtatute, the en- 
tail muſt be TE in a ſpecial regiſter eſta- 


bliſhed for that purpoſe; and the irritant and 
reſolutive clauſes muſt be inſerted, not only in 
the procuratories, precepts, and ſeiſins, by which 
the tailzies are firſt conſtituted, but 1n all the 
after-conveyances thereof; otherwiſe they can 
have no force againſt ſingular ſucceſſors, ſee K. 
452. : But a tailzie, even without theſe requi- 
fites, is effectual againſt the heir of the granter, 
or againſt the inſtitute who accepts of it, K. 47. 
That part of the act, which requires the _ 
ſtration of tailzies, in order to their affecting ſin- 
gular ſucceſſors, was found to have no retro- 
ſpect to tailzies made prior thereto, X. 89 : But 
this was reverſed by a judgment of the houſe 
of Peers; and indeed, the ſecurity of cre- 
ditors calls for regiſtration equally in all tail- 
zies, and the act 1690, c. 22. makes no excep- 
tion; New Coll. 2. 145: Tt 2 been always an 


agreed point, that the act 1685, regulates the 


poſterior tranſmiſſions, even of tailzies da- 


ted before it; ſo that in all theſe, the irritant 


clauſes muſt be repeated, K. 60. Retours upon ge- 
neral ſervices are not properly tranſmiſſions of 
an eſtate ; they only give right to unexecuted 
procuratories of reſignation and precepts of ſei- 
fin; and therefore they do not fall under that 
ee, ORD CO 

12. An heir of entail has full power over the 


entailed eſtate, except in ſo far as he is expreſs- 


ly fettered,, New Coll. 2. 13. 
are att unfavourable reſtraint upon property, 


They are 


| Aricti ju- 


71 


.- and as enfails 


and a frequent ſnare to'trading people, they arc 
ſrictiſſimi juris; ſo that no proßibitzen or irritan- 
cies are to be inferred by implication. Hence, 
though all debts to be contracted by the heir 
ee | * 2 mould, 
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| ſhould, by the entail, be declared null, but 
without irritating the right of the heir contract- 
ing, 22. July 17 12, cred. of Ricarton ; or vice verſa, 
tho' there ſhould be a clauſe irritating the right 
of the heir who contracts, but without decla- 
ring the debts contracted null, 11. Jah 1734. 
Bailly; the court will not interpoſe to ſupply 
the defect, from preſumed intention. For the 
ſame reaſon, a prohibition to alter the ſucceſ- 
fon, tho? under an irritancy, does not diſable 
the heir from contracting debt, Falc. 1. 116; 
nor does a prohibition to contract debt hinder 
him from ſelling, Falc. 2. 92. TIE | 
13. An heir, who counteracts the directions What 
of the tailzie, by aliening any part of the e- deeds in- 
ſtate, charging it with debt, & c. is ſaid to con- 2 _ 
traveen. It is not the ſimple contracting of 
debt that infers contravention; the lands en- N 
tailed muſt be actuallx adjudged upon the debt 
contracted, K. 34. An heir may, where he is 
not expreſsly barred, . ſettle a jointure on his 
wife, not exceeding the terce ; becauſe the pro- 
viſions of law are not excluded in tailzies, by 
implication, . go. But the ſettling proviſions on 
children, being a poſitive deed of the granter, 
was found to import contravention, by Feb. 1 7 30, 
Borthwick, which however was reverſed upon 
appeal. One might think, that by the words of Does the 
the a& 1685, the contraveener forfeits, not only en ha 1 
for himſelf, but for the heirs of his body, where feit for the 
there is no expreſs clauſe in the entail reſtrict⸗- heirs of his 
ing it; but the more favourable opinion, which body ? 
confines the penalty to the contraveener, has 
been received by a deciſion, F. 6. Fan. 1697, 
Simpſon: Yet, for the greater ſecurity, a clauſe 
_ ts generally inſerted in tailzies, that the for- 
| feiture 
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364 ON Succeſſion in | Book im. 
feiture ſhall not affect the deſcendents of the 
contraveener, when ſuch is the intention of the 
How the entailer. Before the next heir can take the e- 
non 2 de. ſtate on the contravention of the former, he 
clarator of muſt declare the irritaney againſt the contra- 
irritancy. veener; after which, he is directed by the ſta- 
_ tute to ſerve himſelf heir to him who died us 
' infeft in the fee, and did not contraveen. 
14. When the heirs of the laſt perſon ſpeci- 
ally called in a tailzie come to ſucceed, the ir- 
ritancies have no longer any perſon in favour 
of whom they can operate; and conſequently, 
the fee, which was before tailzied, becomes 
ſimple and unlimited in the perſon of ſuch 
In what heirs, 29. Dec. 1710, Leſly. By the late act for 
caſes an aboliſhing ward-holdings, 20. Geo. II. c. 50. the 
Heir of en · King may purchaſe lan within Scotland, not- 
_ ar withſtanding the ſtricteſt entail ; and, by act 
51. of the ſame year, where the lands are 
in the hands of minors or fatuous perſons, his 
Majeſty may purchaſe them from the curators 
or guardians. Theſe acts appear, by their pre- 
amble, to be limited to lands Bug in the High- 
lands of Scotland; but the enacting words of 
both are general. By the firſt of the above 
quoted ftatutes, heirs of entail may ſell to their 
vaſſals the ſuperiorities belonging to the en- 
tailed eſtate; but in all theſe caſes, the price is 
: to be ſettled in the ſame manner that the lands 
. eee ſold were ſettled before the ſale. 
Tn ta- 15. Rights, not only of land- eſtates, but of 
dees 1 — laſt are called quai ſeuda or feu- | 
jeeto da nominum), are ſometimes granted to two or 
lirangers, more perſons in conjunct fee. Where a right 
- is ſo granted to two ſtrangers, without any 
1 N 7g adjected't to * _— of them has 
| an | 


an equal intereſt in the fee, and the part of the 


deceaſed does not accrue to the ſurvivor, but 
deſcends to his own heir. If the right be 
taken to the two jointly, and the longeſt liver 
and their heirs, the ſeveral ſhares of the con- 
junct fiars, are affectable by their creditors, du- 
ring their lives; but, on the death of any one 
of them, the ſurvivor has the fee of the whole, 
excluſive of the heir of the predeceaſed, in ſo 


far as the ſhare of the predeceaſed remains free, 


after payment of his debts, Fakc. vol. 1. 206. 


Where the right is taken to the two in con- 


junct fee, and to the heirs of one of them, he 


to whoſe heirs the right is taken, is the only 


far; the right of the other reſolves into a ſimple. 


liferent : et where a father takes a right to to father 
himſelf and his ſon jointly, and to the ſon's and ſon ; 


heirs, ſuch right being gratuitous, and ted 
only in conſequence of the natural obli igation 


by which parents are bound to provide for their 


children, is not underſtood to ſtrip the father 
of the fee, unleſs a contrary intention ſhall 
plainly appear from the tenor of the right. 


16. Where a right is taken to a huſband and to huſ- 
wife, in conjunct fee and liferent, the huſband, band and. 
as the hehe; digmor, is the only fiar; The wite, 


wife's right reſolves into a liferent, Dirl. 8 5. un. 


leſs it be preſumeable from ſpecial circumſtan- 


ces, that the fee was intended to be in the wife; 
e 915 if the right flowed from her, or has been 
taken to her aſſigneys, 4. Feb. 1709, Had, or 


if the laſt termination of the ſettlement falls 


upon the wife's heirs, Sr. 3. 5. 51. verſe 


St. Anſ. voce, Fee: Though our deciſions 225 | 


to have laid but little ſtreſs upon this laſt pre- 
tumption, fee Diction. poce, Haar. Where 2 
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right of moveables is taken to huſband and 
wife, the heirs of both ſucceed equally, accord- 


ing to the natural meaning of the words, 2. Feb, 


1632, Bartholemew, _ VVV 
— 17. Heirs of proviſion are thoſe who ſucceed 
prove to any ſubject, in virtue of a proviſion in the in- 

veſtiture, or other deed of ſettlement. This ap- 
pellation is given moſt commonly to heirs of a 
Heirs of a Marriage, 'Theſe are more favourably regarded 
marriage, than heirs by ſimple deſtination, who have on- 
ly the hope of ſucceſſion ; for heirs of a mar- 
riage, becauſe their proviſions are conſtituted 
cannot be by an onerous contract, cannot be diſappointed 
difappoint- of them by any gratuitous. deed of the father; 
N and they may ſue him or his captioner to pur 
| deeds; © incumbrances, or to make good their proviſi- 
ons, in the event of his death, 5. Dec. 1734, 
but the fa · Fut heringham. Nevertheleſs, as their right is 
ther can Only a right of ſucceſſion, which is not eigne 
It to reſtrain the father from granting onerous or 
Ons rational deeds, he continues to have the full 
5 power of ſelling the ſubject, or charging it with 
unleſs he debts, unleſs a proper right of credit he given 
gzpreſsly to the heir by the marriage - contract, e. g. if 
dell. dhe father ſhould oblige himſelf to infeft the 
—— heir in the lands, or make payment of the ſum 
provided againſt: a day certain, ox when the 
Child attains a certain age, X. 45. 51. ; or if 
the father ſhould be reſtrained from the con- 
tracting of debt; for ſuch rights, when perfect- 
ed by infeftment, or ſecured by diligence, are 
effectual againſt all the poſterior deeds of the 
father, even onerous; ſee P. Falc. 30. No- 
thing but the hope of a right is created to ſuch 
of the ſubſtitutes in a marriage contract as are 
called after the iſſue of the marriage: For the 
985 = EE... 
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parties contracting (the huſband and wife) are 
intereſted no farther than to provide their if- 
ſue of that marriage: As to the other ſubſtitutes, 
it is a imple deſtination, alterable at pleaſure. 

18. Though all proviſions to children, by a 
marriage- contract conceived in the ordinary 
form, being merely rights of ſucceſſion, are 
poſtponed to every onerous debt of the granter, 
even to thoſe contracted poſterior to the pro- 
viſions; yet where a father executes a bond of 
proviſion to a child actually exiſting, whether Effect of 
ſuch child be the heir of a marriage or not, a Proviſions 
proper debt is thereby created, which, tho” it 8 
be without doubt gratuitous, is not only effec- ing. 
tual againſt the. father himſelf and his heirs, 
but is not reducible at the inſtance even of his 
prior onerous creditors, if he was ſolvent at the / 
time of granting it, 4. 1. 13. A father may, Ae ; 
notwithſtanding a firſt marriage- contract, ſet-* 3 10 
tle a jointure on a ſecond wife, or provide the a ſecond 
children of a ſecond marriage; for ſuch ſettle- marriages 
ments are deemed onerous ; but where they contraQ. 
are exorbitant, they will be reſtricted to what 
is rational: And in all ſuch ſettlements, where 
the proviſions of the firſt marriage- contract are 
incroached upon, the heirs of that marriage have 
recourſe againſt the father, in caſe he ſhould 
afterwards acquire a ſeparate eſtate, which may 
enable him to fulfil both obligations, 27. Jan. 
1730, Henderſon. TO Fa on >? 
19. In marriage- contracts, the conqueſt, or Proviſion 
a certain part thereof, is frequently provided . 
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to the iſſue; by which is underſtood, whatever —ͤ— 


real addition ſhall be made to the father's e- contract. 
ſtate during the marriage, by purchaſe or do- 
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nation: Conqueſt therefore muſt be free, i. . 
the debts muſt be deducted in the computa- 
tion. What the huſband. ſucceeds to, during 
the marriage, as heir to an anceſtor, is not con- 
queſt. As in other proviſions, ſo in conqueſt, 
the father is ſtill fiar, and may therefore diſpoſe 


bf it for onerous or rational cauſes. Where 


heritable rights are provided to the heirs of a 
marriage, they fall to the eldeſt ſon, for he is 


the heir at law in heritage. Where a ſum of 


money is ſo provided, the word heir is applied 
to the ſubjet of the proviſion, and ſo marks 
out the executor, who is the heir in moveables, 
K. 95. Where an heritable right is provided 
to the barrns (or iſſue) of a marriage, it is di- 
vided equally among the children, if no di- 


' + vifioh be made by the father; for ſuch deſtina- 


tion cuts off the excluſive right of the legal 
beir, F. 11. Fan. 1678, Kinloch, obſerved in 


25A Dick. 2. 275. No proviſion granted to bairns, 
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gives a ſpecial right of credit to any one child, 
as long as the father lives: The right is grant- 
ed familie; fo that the whole muſt indeed go to 
one or other of them; but the father has a 
power inherent in him, to divide it among 
them, in ſuch ese as he thinks beſt; yet 
ſo as none of them may be intirely excluded, 
16. Dec. 17 38, Campbell; except in extraordina- 
ry caſes, an inſtance of which, in a provi- 
ſion, even to the heir of a marriage, may be 
VW 
20. Tho by the general term of heir, is ul 
derſtood, in the common caſe, the heir whom 
the law points out, yet where there has been an 
antecedent deſtination of a ſubject, limiting the 
ſucceſſion to a certain order of heirs, the general 
word heir, in all the poſterior ſettlements, 5 
| ther 
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ther of that ſubject, or of any other intimately 
connected with it, ſignifies in dubio, not the 
legal heir, but the heir of the inveſtiture. Thus, 
if one, who has taken a right of lands to his 
heir- male, ſhould thereafter acquire a right of 
reverſion of theſe lands, to his heirs indefinitely; 
ſuch reverſion would go, not to the heir at law, 
but to the heir-male. - Upon the ſame principle, 
if a ſuperior of lands ſhould afterwards acquire 
the property, or a proprietor any real right 
affecting them, ſuch poſterior acquiſitions would 
not deſcend to the heir of conqueſt, tho? they 


were purchaſed by the anceſtor, but to that 


heir to whom the firſt rights were provided, 
8, Jan. 1740, D. Hamilton. | iy; OED 


21. As by the Roman law, no man could Subſtitu- 
name an heir, to his own heir who was paſt pu- 


pillarity, their ſubſtitutions werereally no more 


than conditional inſtitutions, which meant on- what by 
ly, that if the inſtitute either could not, or was the Ro- 
not willing to take the ſucceſſion, the ſubſtitute man law 


might; but, where the ſucceſſion was ac- 
tually taken up by the'inſtitute, it devolved, 
after his death, on his own heir, and not on the 


ſubſtitute. | With us, clauſes of ſubſtitution, what by 
when inferted in tailzies, haye been always un- e; 


derſtood to give the ſubſtitute a right, at what 
time ſoever the inſtitute died, quandocunque de- 
fecerit, altho* he had taken the ſucceſſion before 
his death: And ſubſtitutions in teſtaments, 13. 
July 1681, Chryſtie, marriage-contracts and 


bonds, Harc. 379,—17. Nov. 1747, Anderſon, 


—26. June 16 34, Reith, are alſo governed by 
the ſame rule ; unleſs it be preſumeable, from 
ſpecial circumſtances, that no more is intend- 
£d by the parties, than a conditional inſtitu- 

13 5 5 is Aa 2 e tion, 
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tion, Hare: 39 90K. 23. Feb. 1697, Dich; 
„ Dirlet. Doubts, voce, Subſtitution in Legacies, | 
5 either A ſimple ſubſtitution gives the ſubſtitute no 
in ple, more than the hope of ſucceſſion, ſüpr. 89.3 


or guard- but, where a prohibition is adjected, that n 


ed with a. deed fhall be done to hurt it, the inſtitute can- 
not diſpoſe of the ſubject, unleſs for onerous, 
or at-leaftT rational caules,'8. Tuly 1673, Graham. 
A prohibition is implied in the ſubſtitution 
' of children mutually to one another, New 


Coll. 34: 


Proviſion 22 A 8 of return is that, by which a 


ct return, ſum in a bond or other right, is, in a certain e- 
vent, limited to return to the granter himſelf, 


its fees, or his heirs. When a right is granted for one- 


rous cauſes,” e. g. a bond for borrowed money, 
the creditor may defeat the clauſe of return, e. 
ven gratuitouſly ; becauſe ſuch clauſe is grow: 
med to proceed merely from his own g god 
and ſo is of the nature of a ſimple edlen 
28. Jan. 1727, Robertſon : But, where the. ſum 


+ 
FI 


Md : 


in the right flows from the granter, as in bonds 


of proviſion, donations, &. or where there is 
any other reaſonable cauſe for the proviſion of 
return in his favour, the receiver cannot diſ- 
appoint it gratuitouſly, 31, Jan. 1679. Drun- 
mond. Vet ſince he is fiar, the ſum may 

either aſſigned by him for an onerous cauſe, or 
affected by his creditors; nay, he may ſue for 
payment, without giving ſecurity that the re- 
turn ſhall be made effectual, ſince his faith was 
truſted at granting the right; unleſs he be vere 
ens ad tnopram, 10 . 1747, Bean. 


judgment of * eadem 


1 pa ferſena cum defurtlo, and ſo repreſents the de- 


j jed unit ceaſed * * ga in his righte, but 


. e in 
: | | * 
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in his debts : In the firſt view, he is ſaid to be exe-pt 
heir active; in the ſecond, paſſive. - From this heirs ſub- 
general rule are excepted, heirs ſubſtituted in a Mute in 
ſpecial bond, 3. July 1666, Fleming; and even fo ed of | 
ſubſtitutes in a diſpoſition . mnium bonorum, proviſion. 
to take effect at the granter's death, 5. June 
1745, Mercer; for ſuch ſubſtitutes are conſider- 
ed as ſingular ſucceſſors, and their right as an 
univerſal legacy, which does not ſubject the le- 
gatee vitra valorem. But heirs male, or of tail- 
zie, tho? their right be limited to ſpecial ſubjects, 
are nevertheleſs liable, not merely to the extent 
of the ſubject entailed or provided, but in /o/:- 
dum; becauſe ſuch rights are deſigned to car 
an univerſal character, and fo infer an univerſatlt 
repreſentation of the grante rt. 
24. The heir of line ig primarily liable for The order 
tlie debts of his anceſtor; for he is the moſt in which 
proper heir, and ſo muſt be diſcuſſed by credi- ate 
tors, before any other can be ſued. Next to 
him, the heir of conqueſt ; becauſe he alſo ſuc- 
coeeds to the uni verſitats of the whole heritable 
tights, which his anceſtor had acquired by 
ſingular titles. Then, the heir male, on of a 
marriage; for their propinquity of blood ſub- 
jets them more directly, than any other heir of 
tailzie, who may poſſibly be a ſtranger, and who _ | 
for that reaſon is not liable till all the 'reſt — 
be diſcuſſed, except for fuch of the anceſtors 
debts or deeds as relate ſpecially to the lands 
tailzied ; as to which he is liable, even before 
the heir of line, St. 3. 5. 17. Heirs- portioners 
are liable, pro rata, for their anceſtor's debts ; : 
but, if any of them prove inſolvent, the cre- 
ditor may, after diſcuſſing her, inſiſt for her 
| tare againſt the reſt, Dirl. 10. who will be 
FTE. £6 SONS OT 0) 27972 © ene, 


371 


A 


% 


Relief a · 
mong 
, Heirs, 
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3 . Of Succeſſion in 


Book III. 
liable, not indeed in folidum, but to the extent 
of the benefit accruing to them by the ſucceſ- 


ſion, H 21. June 1698, White, Where an heir, 


liable /ubfedrarie, pays the anceſtor's debt, ac- 
tion of relief is competent to him againſt that 
heir who is more directly liable; in reſpect of 


whom he is not co-heir, but creditor, 3. 4. 10. 


2 5. Before an heir can have an active title 


to his anceſtor's rights, he muſt be entered 
by ſervice and retour. He who is intitled to 
enter heir, is, before his actual entry, called ap- 


parent heir. The bare right of apparency car- 
i with it. An apparent 


heirs their heir may defend his anceſtor's titles againſt 
Privileges. any third party who brings them under chal- 


lenge, 19. Jan. 1627, L. Rein. Tenants 


may ſafely pay him their rents; and after they 
have once acknowledged him by payment, he 
may compel them to continue it, Giim. 94. 


'The older deciſions conſidered the rents not le- 


vied -- Frey apparent heir who was entered into 
poſſe 
might not only be affe 


n, as his property; in ſo much, that they 


during his life, by 
the diligence of creditors, but even confirmed, 


after his death, by his executors. Thereatter 
It was adjud 


| „ that though apparency be 2 
title of poſſeſſion, the rents which the heir did 


not really receive, and to which he had made 
up no right by en 
from the neceſſity of law, in hereditate jacente of 
the perſon laſt infeft, arc. 7 1.; but our jud- 
ges have; by New Cuil. 18 1. returned to the firſt 
doctrine, that the rents not uplifted by the ap- 
parent heir belong tochis executors, upon this 
Principle, that the heir's right to them ariſes, 

1% fure, from his title to poſſeſs, and not from, 

luis actual poſſeſſion. . 


before his death, were, 


. 


26, As 
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26, As an heir is, by his entry, ſubjected Jar deli- 
univerſally to his anceſtor's debts, apparent berandi, 
neirs have therefore a year (annus deliberandi) 
allowed to them from the anceſtor's deceaſe, 
to deliberate whether they will enter or not, 
tit. C de jure delib.; till the expiring of which, 
though they may be charged by creditors 
to enter, they cannot be ſued in any pro- protects 
ceſs founded upon ſuch charge. Tho? declara- the heir 
tory actions, and others which contain no per- from ſuits 
ſonal. concluſion, may be purſued againſt the for® 4-54 
apparent heir, without a previous charge; ac 
tion does not lie even upon theſe, within the ._ 
year, if the heir cannot make the proper defen- _ 
ces without , incurring a paſſive title, 26, June 
1667, Deuar : But judicial ſales, commenced a- 
gainſt an anceſtor, may be continued upon 2 
citation of the heir, without waiting the year 
of deliberating; by a ſpecial act of ſederunt, 23. 

Nov. 1711, $ 5. . This annus deliberandi is com- 

puted, in the caſe of a poſthumous heir, from 

the birth of ſuch heir. An apparent heir, who, An appa- 
by immixing with the eſtate of his anceſtor, is as rent heir 
much ſubjected. to his debts as if he had enter. f hib 
ed, can have no longer a right to deliberate,;, 1; 
whether he will enter or not, 97 450. andi, 

27. The apparent heir may, even after this ,, appa- 
year is expired, ſue havers, i. e. cuſtodiars or rent heir 

fleflors, for exhibition of all writings pertain- may pur - 
ing to his anceſtor, and alſo of all deeds grant- —— . 
ed by him, whether to thoſe of his own fami- „an after 
ly, or to. ſtrangers, Br. 112.; that he may the year. 
thereby be enabled to balance his anceſtor's e- | 
Rate with his debts. An apparent heir, who 


has renounced the ſucceſſion, cannot ſue for ex- 


. hibition, 


uns 


22. of PIE in EY Book Il. 


—_ > 7” 


hibition. againſt that er i ſuit he 


hw Was charged to enter heir; becauſe his renun- 


4% A 
wo > 


ciation upon the charge imports an approbation 
of the chargers right, yr 1721, Richardſon: 
But ſuch renunciation does not exclude exhi. 
bition againſt any other creditor; its effect being 
reſtricted to the ſpecial debt which was the 


=o Foot of the charge, 8. Jan. 1675; Waird, 


9727 privileges of apparency, ſee 2. 6, 25 
3.—2. 12. 27. 


E of Ig Ar ſervices proceed on -bfieves from 


ie chancery, which are called brie ves of in- 
neſt, and have been long known in Stotland, 


— B R. III. c. 1. The judge, to whom the brief 


1 


$45 $23 


brief, j 18 directed, is Tequired to try the matter by an 


Inqueſt of fifteen _ ſworn men; which inqueſt 
"cannot fit, till fifteen days after the brief has 
been proclaimed, 1503, c. 94. at the market- 
croſs of the head-borough ; fee & 29. And 
"this proclamation to If 6 and ſundry, ſuper- 
Tedes the neceſſity of citing any particular per- 
ſon as party to the ſervice. Ihe inqueſt, if 
- they find the claim verified, muſt declare the 


. -. claimant heir to the detested. by a verdict or 


225 is" ; Tervice, which the judge muſt atteſt, The brief 


retour - 
ee 


k . 


of inqueſt was from the beginning retourable, 
i. e. it behoved the judge to return the brief, 
With the ſervice proceeding on it, to the chan- 
cery, arg. St. R. II. c. 1. § 3.5 but it would 


g He pear, that from that period to the year 1550, 
e 


obtainer of the brief got the ſervice deliver- 


cee to him, either by the judge or by the chan- 


cery; for many 67 our de families have at 

this day in their kec ping the authentic ſervices 

el their anceſtors, with the 2 2 the Koo, 
appe * 


ar 


4 F 
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bende to them. "And Kehoe, a principat fer. 
vice dated before 1550, was ſuſtained, tho' there 
had been no evidence of its having been re- 
toured to the chancery, 17. Feb. 1624, Lord 


Elphingſton. But, from that time, no ſervice 


has been deemed compleat, till it be retoured, 
F. 2. Feb. 1698, Mackintoſh; after which, the 
heir ſerved may, on his application, get an 
extract thereof from the chancery; but the 
ſervice is compleat, tho? ſuch. extract ſhould 


not be demanded. 'T he brief of mortanceſtry Brief of 
(de norte anieceſſoris) was the ground of a - ,.. - 
per action, and related to the particular caſe 


where the heir was excluded from the poſſeſſion 
of the lands by the ſuperior, or other perſon” 
jiending right to them, whom therefore i 


— 


was necellary to call as a party to the die I 


M. 1. 3. C. 28. et ſegq . Q. Att: EX 


29. The ſervice of heirs is either general, or G:neral 
ſpecial. A general ſervice yeſts the heir in the ſervice. 


right of all heritable ſubjects, which either do 
not require ſeiſin, as reverſions, bonds ſeclu- 
ding executors, heirſhip- moveables, Gg. or 
which have not been perfected by ſeiſin in the 
perſon of the anceſter, as diſpoſitions, heritable 
bonds, &«c. ; but it can carry no right clcathed 
with infeftment, not even the perſonal” obli- 
ation contained in a right of annualrent'on 
which ſeiſin had followed, ſo as to'be a title to 
demand payment from the debtor, Fan. 1729, 
Lord Hallerton. The brief on which à general 
ſervice. proceeds, may be directed to any judge 
ordinary, 6, March 1630, L. Caſtylen, and muſt 
be proclaimed in the juriſdiction where it is 


to be ſerved, A ſpecial ſervice, followed by specie! 
ſeiſin, veſts the heir in the right of the ſpecial fervice, 


ſubjects in which the anceſtor died infeft ; and 
. . 2 a a a 5 50 0 os the | 
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 fome- the brief muſt be directed, either to the ſheriff 
times af the county, or Bailie of the borough where 
dommit · the ſubjects lie; or, by ſpecial warrant of the 
- to de. court of ſeflion, to delegates, generally the 
| "Bf macers of the ſeflion, to whom the court, in 
caſes of difficulty, join one or two of their 
own number, as aſſeſſors. The proclamation 
of this brief muſt, in all caſes, be made at the 
head · borough of the juriſdiction where the lands 
lie. The ſtyle of all brieves, whether a ge- 
neral or a ſpecial ſervice be intended, is the 
_ . fame, and contains ſeven diſtin&t heads, which 
the inqueſt is commanded to anſwer. Where 
the heir claims to be ſerved in ſpecial, all of 
them muſt be anſwered; but, in a general ſer- 
vice, the inqueſt anſwers only the two firſt. 
Heads of 30. Ihe two queſtions to be anſwered in 2 
the brief general ſervice are, firſt, Whether the an- 
—_— 
ar 
ral ſer- 


5 a 


* ; * & 7 Wo 
e 2 1 4 * 
5 


= 


the remoteſt ** excludes the crown's right, 


as ultimus heres, | 1 
31. In a ſpecial ſervice, the claimant muſt 1 I 
prove, upon the firſt head above mentioned, a ſpecial 3 
the preciſe time of the anceſtor's death, that ſervice. 
it may be nos how long: the lands have been 
in non- entry; and that the deceaſed ſtood infeft, 
at his death, i in the lands contained in the claim, 
which is inſtructed by his ſeiſin. The following 
five heads are alſo inquired into, in a ſpecial fer- | 
vice. 1. Of what ſuperior the lands are held in 
capite, or iramediately. . 2. By what manner of 
boa gs, 3. What their extent is, both old and 
his laſt ſerves. to fix the rate of the ſu- 
perior's caſualties, which is governed by the 
new extent ; and perhaps was alſo intended to 
aſcertain; the -heir's proportion of public ſubſi - 
dies, which, till 1649, was regulated by the old 
extent, 2. 5. 16. As the non-entry, due out of 
the lands formerly holden ward of the crown, 
is now proportioned by the valued rent, the 
late act for aboliſhing ward-holdings provides, 
that the valuation ſhall alſo be inſerted in the 
| retours of ſuch lands. 4. Whether the claim- 
ant be of lawful age. This head was formerly 
neceſſary in ward holdings, in which the ſupe- 
rior was-not bound to enter the heir, while he 
was minor; but now, that ward holdings are 
aboliſhed,” the queſtion muſt be always an- 
ſwered in the affirmative. The laſt head,. 
in whoſe hands the fee has been ſince the an- 
ceſtor's death, ſerves to ſhew whether non-— 
entry be due; for if the lands have been poſ- _ 
ſeſſed by a tercer or liferenter, it is excluded, | 
2. 3. 20. 
32. If an heir; doubtful- 1 thin. eſtate Entry of 


of "Hig anceſtor be ſufficient for clearing his an heir by 
. B b b F debts, inventory. 
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debts, ſhall, at any time within the annus deli. 
berandi, exhibit upon oath a full inventory of 
all his anceſtor's heritable ſubjects, to the clerk 
of the ſhire where the lands lie; 'or. if there is is 
no heritage requiring ſeiſin, to the clerk of the 
ſhire where he died; and if, after the ſame is 
ſubſcribed by the ſheriff or ſheriff: -depute, the 
clerk and himſelf, and regiſtered in the ſheriff's 
books, the extract thereof ſhall be regiſtered 
within forty days after expiry of the annus di: 
liberandi in the general regiſter appointed for 
that purpoſe, his ſubſequent entry will ſubject 
him no farther than to the value of ſuch jnven- . 
tory, 1695, c. 24.3 borrowed from /. 22. $2. 3. 
4. C. de jure d:lib, If the inventory be given up 
, and regiſtred within the time preſcribed, the 
beir may ſerve on it, even after the year, . 1 I, 
Feb. 1708, Mackay. 3 2 
| Creditors © 33. There is good ground to conclude, both 
2 not from the rubric and tenor of this ſtatute, that 
Oniaration it was deſigned, not to deprive creditors of the 
of the in- right of making the moſt of their deceaſed debt: 
ventory by or's eſtate, but merely to ſave the heir from an 
4 I univerſal repreſentation. Creditors therefore 
are not obliged to acquieſce in an preſumed 
value that may ariſe from the imation of 
witneſſes; but, if they be real creditors, 1681, 
c. 17. may bring the eſtate to a public ſale, in 
order to diſcover its true value; ſince an eſtate 
is 1 worth what can be got for it, 12. Juh 
An heir 1738, heirs of L. Glenkindy. An heir by inven- 
Ly ioven-- tory, as he is, in eſfect, a truſlee for the 'credi- 
— tors, muſt account = that value, to which the 
For the Eſtate may have been pen ſince the death 
eredtors. of the anceſtor, 6. 5.755 1727, Aikenhead; and 
be muſt communicate to all the creditors the 
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them, * 172 37 Aikenhead. He may, upon 
a ſale, pay the price to the creditors who firſt 
apply, June 1733. Veitch; but a general de- 
tree obtained by one creditor, finding the heir 
liable to the extent of the inventory, gives him 
no preference over the others, while the ſubject᷑ 

is in medio, 28. Nov. 1738, cted. of Crichen. 

34. Practice has introduced an anomalous Entry up- 
fort of entry, withont the interpoſition of an on a pre- 
inqueſt; by the ſole conſent of the ſupefior, who, ©?” - wil 
if he be ſatrsfied that the perſon applying to 14 
him is the next heir, grants him a precept (call- 
ed of clare conſtat, from the firſt words of its 
recital, commanding his bailie to infeft him in 
the ſubjects that belonged to his anceſtor. 
Theſe precepts are, no doubt, effectual againſt 
the ſuperior who grants them, and his heirs; 
and they may, when followed by ſeiſin, afford 
2 title of preſcription: But as no perſon can 
be declared an heir by private authority, they 
cannot bar the true heir from entering after 
twenty years, as 4 Iegał entry would have done. 
Of the fame nature is the entry by haſp and Entry by 
ſtaple, commonly uſed in burgage tenements of haſp an 
— by which the bailie, without calling an * 
miqueſt, cõgnoſces or declares a perſon heir, u- 
on evidence brought before himſelf; and, at the 
ſame time, infefts him in the ſubj ject, by the 
ſymbol of the haſp and ſtaple of — door. How 
far charges given by creditors to apparent heirs 
to enter. Rand 3 in the place of an actual entry, ſo 
as to ſupport the creator's dlgence; has been 
explained, 2. 12. 5. | GP This fer? | 
25. A ſervice, proceeding oh 4 fas as next vice mult 
and lawful heir, carries all the ſubjects deſcen- deſcribe _ 
dible to an heir at law, that have not been li- my 
—_ 250 * entail ; * it carries no right 9 __ 

2 pro — cla mat. 


390 9 in i Bock Hl. 


provided to a certain 0 of heirs, even tho 
the claimant ſhould, by the failure af the prior 
members of tailzie, happen to be alſo heir of pro- 
viſion ; for he ought to have claimed as heir of 
proviſion; and the ſervice muſt be reſtricted to 
the claim laid before the i nqueſt, and the evi · 
dence brought in ſupport — it, 21. July 1738, 
_ Edgar: In all ſucceſſion therefore by proviſion, 
in which the heir of line comes alſo to have 
right as heir of proviſion, by the death of the 
prior members of entail, he ought to be 
deſcribed in the ſervice. by that particular cha- 
racer under Which he claims. A general ſer. 
vice cannot include a ſpecial one; ſince it has 
A ſpecial no relation to any ſpecial ſubject, and carries on- 
ſervice in- Iy that claſs of rights on which ſeiſin has not 
cludes a proceeded; but a ſpecial ſervice implies a gene- 
N de Tal one of the ſame kind or character, and con. 
fame kind. ſequently carries even ſuch rights as have not 
been perfected by ſeiſin; for, if the verdict's 
returning an anſwer affirmation, to the two firſt 
heads of the brief, veſts thoſe rights in the 
heir, their anſwering them jointly with the o- 
Kern heads of the 11 muſt have the fame 

255 e 2 
In what 36. Service is not n to eſlabliſh che 
d | bejr's right in titles of honour, or offices of 
pied. the higheſt dignity; for theſe deſcend jure far- 
guts. As the bare right of apparency intitles 
an heir to continue his anceſtor's poſſeſſion, an 
heir may, even without a ſervice, not only le- 
vy the rents of a land · eſtate, but enjoy a tack, 
or any other temporary e belonging to his 
anceſtor: But, thou e property of the 
rents of the anceſtor's eſtate is now adjudged 
to belong to the Aae. heir, ſupr. & 25. it 
would * * 2 885 of re; cannot 
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make him proprietor of tacks, or other ſuch 
heritable rights belonging to his anceſtor; and 

conſequently, it may be doubted whether he 

can allen ſuch tack to another, more than he 

can convey his anceſtor's 1 for it is 

the, proprietor alone who has a right ta aſſign. 

A child who is nominatim ſabſticuted in a bond 

to his father, needs no ſervice for proving that 

the creditor is dead; but where a bond is taken 

to one and the heirs of his body, whom failing to 

à ſubſtitute, a ſervice muſt be obtained by the 

ſubſtitute, for proving that the heirs called be:. 

fore him have failed, St. 3. 5. 6. No right 

cloathed with infeftment can, in any caſe, be 

tranſmitted to ſubſtitutes without ſervice, 


37. A ſpecial ſervice does not carry, out of Service. 


TAR eee d, the ſnecial wut de 
the hereditas jacens. of the deceaſed, the ſpecial colds 


ſubjects in Which he died infeft, until the heir ed by fd. 


compleat it by ſeiſin. Where the lands hold a. 
of the crown, the chancery iſſues precepts for 
infefting the heir, which muſt be directed to | 
the ſheriff of the ſhire, In lands holden of a What if 
ſubject, the heir may, in place of the former te- the ſupe- 
dious method of running precepts againſt the ſu- * 8 
perior, Hope Min. Pr. 55. obtain a warrant enter the 
from the ſeſſion, for letters of horning to charge heir. 

the ſuperior to receive him, 20. Geo. II. c. 50. 
Where the ſuperior is not himſelf entered, ſuch 

charge would be inept; in that caſe therefore 

the heir muſt, in terms of 1474, c. 58. charge. 

the ſuperior to obtain himſelf entered, within 

forty days, in the ſuperiority, that ſo he may 

be in a capacity of entering his vaſſal, under 

the penalty of loſing his right for life. If 

the ſuperior refuſe to obey either of theſe char- 

ges, the next ſuperior, as coming in his place, 
(ſapplendo vices), may be compelled at the 1 7 
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of the heir to inſeft him; and thus the heir may 
proceed againſt all the intermediate ſuperiors be- 
tween him and the Sovereign, againſt whom 2 
charge is both improper an q unneceſſary; for tho 
crown refuſes none; ſee Dallas many Fe 234 
The ſuperior, thus entering his ſubvaſfal's heir; 
loſes none of the caſualities falling by his im- 
mediate vaſſal; ſeeing what he does is merely 
38. An heir, by immixing with his ance 
Kor's eſtate without entry, ſubjects himſelf 
to his debts, as if he had entered; or, in our 
law-phraſe, incurs a paſlive title. The only 


1 


| * univerſally for $500 ears ay 
>-flis bro is geſtio herede, of his behaving himſelf, 
1 o — an heir has right to — J. 20. pf. 
from... 4 adg. vel amit. her. Behaviour as heir is in- 
hat fads ferred, from the apparent heir's intromiſſion, af- 
ferred, ter the death of - anceſtor, either by him- 
| ſelf, his tenants, or factors, with any part of 
the lands or other heritable ſubjects belonging 
wd to the deceaſed, to which he himſelf might have 
compleated an active title by entry; even with 
hBueirſhip- moveables, which, in the doctrine of 
ſucceſſion, are conſidered as heritage; or with 
the title-deeds or other writings of the deceaſed. 

It is inferred without actual intromiſſion, by 

the heir's conveying to a third party, or even 

granting diſcharges of rents or other fubjects 


- 


by his conſenting to the conveyance of - ſuch 


bare renunciation of the ſucceſſion, in; favour 
of another, does not infer it ; becauſe nothing 


1 


bo creditors, 5. July 1666, Scat. 
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paſſive title by which an apparent heir becomes 


to which he might have ſucceeded as heir, or 


ſubjects; ſee 10. Feb. 1642, Jobnſten. But his 


is thereby tranſmitted to the receiver hurtful 
39. Thib 


nt. s. beritable Rights. _ 38g 


30. This paſſive title is excluded, if che flow x7 
heir's intromiſſion be by order of law, e. 2 cluded. 
intromiſſion with heirſhip-moveables in confe- 
WW quence of confirmation; or if it be founded 
on ſingular titles, and not as heir to the de- 
eceaſed; e. g. if he has intermeddled with the 
beirſhip, as donatary from the crown to the 
' WY fingle eſcheat of the deceaſed, or if has levied 
the rents of his anceſtor's eſtate, ' in virtue 
of an adjudication againſt it, to which he him- 
ſelf had acquired à right. This laſt defence 
vas always ſuſtained, tho? the adjudication had 
' i proceeded on a bond granted by the heir him: 
eit; till the Lords declared, by A#. S. 28. 
Ab. 1662, that intromiſſion by tlie heir, in vir- 
me of an adjudication founded on his .＋õm 
bond, ſhould infer a paſſive title. And it is A ſpecial 
now enacted, by 1695, c. 24. that an apparent 1 
beir's purchaſing any right to his anceſtor's gu 


eſtate, otherwiſe than at a public roup (auction), 
or his poſſeſſing it in virtue of rights ſettled in 
che perſon of any ſuch near relation of the an- 
ceſtor, to whom he himſelf may ſucceed as 
| WW heir, otherwiſe than upon purchaſe by public 
de, ſhall be deemed behaviour as heir. LESS 
BB 4o. Behaviour as heir is alſo excluded, where,, a; 
the intromiffion is ſmall, unleſs an intention to other ca-. 
defraud the anceſtor's creditors be preſumeable ſes is be- 
from the circumſtances attending it, 6. Now, bariour 
1622, L. Dundas. Neither is behaviour infer- . 
red againſt the apparent heir, from the pay- 
ment of his anceſtor's debt, which is a volun- 
tary act, and profitable to the creditors; nor by 
his taking out of brieves to ſerve; for one 
may alter his purpote, while it is not compleat.. 
ed; nor by his aſſuming the titles of honour be- 
longing to his anceſtor, or exerciſing an ho- 
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norary office hereditary in the family; ; for theſe 
are rights annexed to the blood, which may 
: be uſed without proper repreſentation, Harc. 
231: But the exerciſing an beritable office of 
profit, which may paſs by voluntary convey- 
ance, and conſequently is adjudgeable, 2. 12. z. 
may. reaſonably be thought to infer a paſſi ve 
title. Laſtly, as paſſive titles have been intro- 
duced, merely for the ſecurity of creditors ; 
therefore, where queſtions concerning beha- 
viour ariſe among the different orders of heirs, 
they are liable to one another no farther than 
in. valorem of their ſeveral intromiſſions, 20. 
| Nev. 1630, Pride. 
The pa- 41. Another paſſive title in heritage, may 


fGve title he incurred by the apparent heirs accepting a 
of preceþ- gratuitous right from the anceſtor, to any part 


— ein of that eſtate to which he himſelf might have 
fucteeded as heir; and it is called prœceptio 
Hoerellitatis, becauſe it is a taking of the ſuc · 
ceſſion by the heir before it opens to him by 
the death of his anceſtor. If the right be 0: 
nerous, there is no paſſive title; but its one- 
roſity muſt be proved otherwiſe than by the 
aſſertion of the granter in the recital: If the 
conſideration paid for it does not amount to its 
full value, the credjtors of the deceaſed may 
reduce it, in ſo far as it is gratuitous, ' upon the 
_ Katute 1621; but ſtill it infers no paſſive title, 
»Tho' the right accepted of be granted to ful 

© a marriage · contract, it is not, for that rea- 

ſon, to be deemed onerous; for the heir of 2 

marriage has only a right of ſucceſſion, ſubject 

to the payment e father's debts, 22. yy | 
1681 „More. 1 | 

42. The heir i incurring this paſſive title is 

Bo Oy liable, than if he had, at W 

9 is 


Tit. 8s. beritabl: Rights. - 365 
his acceptance, entered heir to the granter, 
and ſo ſubjected himſelf to the debts that were 
then chargeable 1 him; but with the po- 
ſterior debts he h | 


= 
c OT 


as nothing tb do, not even 
with thoſe contraſted between the date of the 
right, and the infeftment taken upon it. Feb. 
1721, L. Aldy; and he is therefore called /i/c- 
er tituls lucrative poſt contractum debitum. Not 
only immediate, but mediate apparent heirs, 
may be ſubjefted to preception. Thus, an 
eldeſt ſon of an eldeſt ſon incurs it, by accept- 
ing an heritable right from his grandfather; _ 
becauſe the accepter is, by the neceffary courſe 
bf law, aliogui ſüicteſſurus to the granter, tho' 
hot immediately: But A right granted by one 
rothe to another, or by a father to his daugh- 
er, does not infer it, tho” the ſiiccefiton ſhould 
at laſt open to the grantee; becaule the grant- 
er might have afterwards had iſſue, which would 
ſucceed prefetable to the grantee . _- 
| 43; Neither of theſe paſſive titles takes place, in whaf 
unleſs the ſubject intermeddled with or diſponed, _— oe 
de ſuch as the intromitter or receiver would les ce; 
facceed to, as heir : Hence, at heir of, provi - 
fion, immixing with heirſhip-moveables, or 
an heir of line intermeddling with, or accepting 
a right to ſybjefts provided. to ſpecial heirs, 
incurs no paflive title. In this alſo, theſe two 
paſſive titles agree, that the intromiſfion'in both' 
muſt be after the death of the anceſtor ; for 
there can be no termini habiles of I paflive title, 
While the adceſtor is alive. But in the fol- ö 
lowing reſpets they differ : 1. Geſtio pro hir in what 
rede, being a vicious paſſive title founded upon they dife 
4 quaſi-deli&, vi. intromiffion without the or: fer 
der of law, cannot be objected againſt the dè- 
hn quent's heir, if proceſs has not been litiſcon- 
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| teſted, while the delinquent himſelf was alive, 

4. 1. 40.; whereas the ſucreſſor titulo lucrativo 

is, by the acceptance of the diſpoſition, un- 
derſtood to have entered into a tacit contract 

with the granter's creditors, by which he un- 
dertakes , burden of their debts; and all ac- 

tions founded on contract are tranſmiſſible a- 

gainſt heirs. 2. The right accepted by the fu 

cefſor titulo lucrativa, gives him an active title, 
whereby proceſs of relief is competent to him 

againſt the executors of the anceſtor, for ſuch 

of the moveable debts as he has paid; whereas 

he who behaves as heir, not being heir active, 
has, in Lord Stair's opinion, no title in ſtrit 

law (though that figour may be ſoftened by 
equity, SF. 3. 6. 19.) to ſuc for relief, either a- 
gainſt the executors, or any other heir who 

may be liable before him, unleſs he has taken 
care to get an aſſignation from the creditor up- 
on payment: But this does not bar him from 
the benefit of diſcuſſion, which is an exception 

or defence, and ſo requires no active title. 
__—_ 44- An apparent heir, who 1s cited by che 
oak anceſtor's creditor in a proceſs for payment, 
the ance- if he offers any peremptory defence againit 
ſtor's the debt, incurs a paſlive title; for he can have 
debt. no intereſt to object againſt it, but in the cha- 
and not racter of heir, 11. Feb. 1713, Lundy. In the 


_renoun- ' ſame manner, the heir's not renouncing upon 


cing upon charge to enter heir, infers it: But the effect of 


a a charge 


to enter, both theſe is limited to the ſpecial debt pur- 
are paſ- ſued for, or charged upon ; for the deeds from 
five titles; which ſuch - repreſentation is inferred, being 
private, can operate only in favour of the ſpecial 
creditor at whoſe ſuit the proceſs or charge 

js raiſed. This paſſive title, which is inferred 

from the heir's not renouncing, has no effect 


WY 


till 
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till decree paſs againſt him; and even a re- 
nunciation offered after decree, if the decree be 
in abſence, will intitle the heir to a ſuſpenſion 
of all diligence againſt his perſon and eſtate, 
competent upon his anceſtor's debt. 

45. By the principles of the feudal law, an 
heir, when he is to compleat his titles by ſpe- 
cial fervice, muſt neceſſarily paſs over his im- and enter- 
mediate anceſtor, e. g. his father, if he was * Soo 
not infeft ; and ſerve ir to that anceſtor who mote pre- 
was laſt veſt and ſeiſed in the right, and in geceſſor, 
whole hereditas jacens. the right myſt remain, | 
„till a title be connected thereto from him. As 
+ I this bore hard upon creditors, who might think 
| 
oo 


themſelves ſecure in contracting with a perſon 
whom. they ſaw for ſome time in the poſſeſſion 
of an eſtate, and from thence conclude that it 
was legally veſted in him, it is therefore pro- 
vided, by 1695, c. 24. that every perſon, paſ- 
ſing over his immediate anceſtor who had been 
three years in poſſeſſion, and ſerving heir, or 
ſucceeding by adjudication on his own bond to 
one more remote, ſhall be hable for the debts. 
Jud deeds of the perſon interjected, to the va- 
he of the eſtate to which he is ſerved. This 
, BY ffatute, being correctory of the feudal maxims, 

has been ſtrictly interpreted, ſoas not to extend 
o the gratuitous deeds of the perſon interject- 
ed, K. 74.3 nor to the caſe, where the interject- 
ed perſon, was a naked fiar, and poſſeſſed only 
civilly, through the liferenter, 25. June 1745, 
Bogle If an heir, in place of compleating his 
titles, by adjudging upon his own bond, or by 
entering to bin remoter predeceſſor, which are 
the only caſes expreſsly guarded againſt by the 


* 
bo - 


datute, ſhall poſſeſs: the lands in the bare right 
of apparency, it has been found, once and. a- 
e We” 1 2 5 gal N, 


gz Of Suh u Bock Ul, 


ausion Ucterly defeatecc. | 
tecuction 46. Our law, from its jealouſy of the weak- 


capite” loo. the importynity of friends in that conſuncture, 
#. ' © has declared that all deeds affecting heritage, if 
they be granted by a perſon on death. bed, (i. e. 

after contracting that ficknefs which ends in 

death), to the damage of the heir, are ineffec- 

ual, R. M. I. 2. c. 18.5 7. et ſeqq. except where 

the debts of the granter have laid him under 

a neceſlity to alien his lands, St. Gul. c. 13. $2. 

As this law of deathbed is fourided folely in 

the privilege of the heir, deathbed-deeds, 

when conſented to by the heir, are not redu- 

Pv R. 1 5 . - $ 16. Fel — Pre 

y oppoſed to death- bed is lige pouſtie, by 

; which "vnderſtood 2 tate of Keanch ; ami 

gets that name, becauſe perſons in health have 

the legitima poteſtas, or lawful'power of diſpo- 

Ang of their property at pleaſure. the | 
barcoo- 47. The two extremes being proved, of the 
nuten a granter's ſickneſs immediately before'figning, 
de and of his death following it, tho at the great- 
Feathbes elt Giſtance of time. gid, by our former law, 
excluded found a preſumption that the deed was granted 
by recon- in lecto, St. 3. 4. 28. which could not have been 
vaſe- elided, but by a ppſitive proof of the grant- 
ſcence : or erg convaleſcence; but now the: allegation of 
ang, death - bed is alſo excluded; by his having 4i- 
ter the ved ſixty days after figning the deed, 1696; c. 4: 


date. 
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The legal evidence of convaleſcence is the 
granter s having been, after the date of the 
deed, at kirk OR market unſypported ; for a 
proof of either will fecure the deed from 
challenge, 28. June 1671, cred, of Balmerino. 
The going to kirk or market muſt be perform · 
ed, when people are met together in the church 
or churchyard for any public meeting, civil or 
eccleſiaſtical, or in the market-place at the time 
of public market, Ack. S. 29. Jeb. 1692. No o- 
ther proof of convaleſcence is receivable, be- 
cauſe at kirk and market there are always pre- 
lent unſuſpected witneſſes, which we can 2 
ly be ſure of in any other caſe, 


8. The prjvilege of ſetting aſide deeds ex x To TER | 
* — lecti, f competent to all heirs, not to! heirs is 


heirs: of line only, but of conqueſt, tailzie, or 


proviſion ; nog only to the immediate, but to . "© 


remoter heirs, as ſoon as the ſucceſſion opens 
to them, tho? the deed in diſpute ſhould not 
appear hurtful to the immediate heir of the 
ter, I. 33. But, where it is conſented to, 
or ratified by the immediate heir, it.is ſecured 
againſt all challenge, even from the remoter; 
for ſuch conſent has the effect of a clio brevis 
manus ; the dying perſon is conſidered as dif- 
poning to the heir, and he to the ſtran 1 in 
whoſe favour the deed was really grante 


the immediate heir cannot, by- any N 3 


writing, renounce his right of reduction, and 
thereby give ſtrength to deeds that may be af · 


terwards granted in keto to his hurt; for no pri- 


vate renunciation can authoriſe a perſon to act 
contrary to a public law; and ſuch renunciation 

6 preſurned to be extorted through the fear of 
eredation, 4. Dec. 17 33, Inghs. If the heir 
Bous not uſe this privilege of reduction, his 
creditor 


= 4 

9 
e 9 
. 1 A By 


eee 
D hes EAA AAD 


E 
N 


eee 
15 T9 WELD AYES 
et "A 


* * 
. 
2 e 


ae eee 


PFC 
; 4 Px, ITT » » wo Se, NE) SG „ * ; 


„ hs be, LET Codes ISR e Eat 4... EY 
35 r 
. 


. eee, ee 


90 Of Succeſſion iu Book II, 
creditor may, by adjudication, transfer it to 
himſelf, 2. 12. 3, or he may, without adjudica- 
tion, reduce the deed, libelling upon his intereſt 
as creditor to the heir: But the granter's cre- 
ditors, tho theis caſe is more favourable than 
that of the heir, have no right to this privilege, 
17 9 475 that the law of death - bed was intro - 
duced, not in behalf of the granter himſelf, but 
of his heir, Dalr. 110. He who is entered by 
pre ept of clare conſtat, or by haſp and ſtaple, 
nas an active title as heir; and conſequently, 
may reduce alienations in /e&o, of the ſpecial 
ſubjects to which he is entered. 
What 49; The law of death-bed ſtrikes againſt diſ- 
rights meꝝ poſitions of every ſubjet to which the heir 
be thus ſet would have ſuccceded, or from which he would 
abide; have had any benefit, had it not been ſo diſpo- 
. ned. Hence the alienation, even of move- 


| —_ ables, may be ſet aſide, where the heir has an 


rights; intereſt; as 1. Of heirſhip-moveables. 2. Of 
conqueſt provided to the heir of a marriage, 

tho” the ſubject of it ſhould be moveable, X. 32. 

3. An heir may reduce the aſſignation of a 
moveable ſubject, granted by his anceſtor, 
where the moveable eſtate of the. deceaſed is 

not ſufficient for his moyeable debts; that ſo 

the moveable eſtate may be enlarged, and the 
heritage ſaved from the diligence of perſonal 
creditors, 22. Fuly 170, Cowie. Deathbed- 


= 1 deeds granted in conſequence of af Il or pro- 


per obligation in liege peuſtie, are not ſubject to 

in 23 reduction; but, where the antecedent obliga- 

os tion is merely natural, they are reducible, J, 

A prior 4 | | , gm i . y 

gr. 2. Bi ronger reaſon, the deceaſed cannot, 

pon - x a deed merely voluntary, alter the nature 
of his eſtate on death-bed to the prejudice of 


his heir, ſo as from heritable to make it move · 


** 


able; 
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able; but if he ſhould, in liege pouſfie, exclude 
his apparent heir, by an irreyocable deed con- 
taining reſerved faculties, the heir cannot be 
heard to quarrel the exerciſe of theſe faculties 
on death-bed; ſince he loſes the character of 
heir, by the irrevocable deed diveſting the dif- 
poner, and ſo has no intereſt to reduce any 

poſterior deed. . 


Fo. The proper method for affecting the competi 
heritable eſtate of a perſon deceaſed, either for don be- 


his own debt or for that of his heir, has been 


creditors * 


explained, 2. 12. 5. In a competition between of the de- 
the creditors of the deceaſed and of the heir, ceaſed and 
the Roman law, J. I. C I. de ſepar.; and after of the 
their example, ours, 1661, F. 24 has juſtly heir. 


preferred the creditors of the deceaſed, as e- 
very man's eſtate ought to be liable, in the firſt 
place, for his own debt. But this preference 
is, by the ſtatute, limited to the caſe where 
the creditors of the deceaſed have uſed dili- 
gence againſt their debtor's eſtate, within three 
years from his death ; and therefore the heir's 
creditors. may, after that period, affect it for 


their own payment. By a ſubſequent branch 


of this act, all diſpoſitions by an heir, of the an- 
ceſtor's eſtate, within a year after his death, 
are null, in fo far as they are hurtful to the cre- 
ditors of the anceſtor. This takes place, tho? 
theſe creditors ſhould have uſed no diligence, + 
Falc. vol. 1. 219.; and even where the difpo- 

ſitions are granted after the year, they ſeem, 
by the firſt part of the act, to be ineffectual a- 
gainſt the creditors of the deceaſed, who have 
uſed diligence within the three years. ' This 
act appears, from its whole tenor, to relate only 
to heritage, 17, June 1712, Rer, and ſo 18 
improperly made, by Mr Forbes, the ground 
| I 


| | 
2 3 _ * — % @ 7 B 4 Z f 


4 of a decifion concerning moveables, 9. Hl. 
a 1711, Graham, eſpecially after tlie act 1695 


5 t. 41.; ſee Bantt. 3. 35. 3. 


Tir. 9. Of Succeſſion in Moveables, 


Rules of I N the ſucceſſion of moveable rights, it is ar 
moveable 4 univerſal rule, that the next in degree to the 
. 1 deceaſed (or next of kin) ſucceeds to the whole; 
KH en and if there are two or more equally near, all 
7 of them ſucceed by equal parts, without that 
3 prerogative, which takes place in heritage, of 
M the eldeſt ſon over the 8 or of males 0: 
; ver females. Neither does the right of repre- 
ſentation, explained 3. 8. 4. obtain in the ſuc- 

eeſſion of moveables, except in the fingle caſe 

of a competition between the full blood and 

the half blood; for a niece by the full blood 

will be preferred before a brother by the hall. 

blood, tho? ſhe is by one degree more remote 

from the deceaſed than her uncle. Where the 

. eſtate of a perſon deceaſed conſiſts partly of he- 
27 & ritage, and partly of moveables, the heir in the 
itage has no " Hire of the moveables, if there 

are others as near in degree to the deceaſed as 

collation himſelf : But where the heir, in ſuch caſe, finds 

by the it his intereſt to renounce his excluſive claim to 

ker. the heritage, and betake himſelf to his right as 

one of the next of kin, he may collate or commu- 

nicate the heritage with the others, who in their 

turn muſt collate the moveables with him; fo 

| that the whole is thrown into one mals, and 
1 divided equally | among all of them. This 
'$ daooctrine holds, not only in the line of deſcend- 
5 ents, but of collaterals, 1743, Chancellor; 
for it was introduced, that the heir might * 
e 0 
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zo. caſe fare worſe chan the other next f 


kin. 
2. One may ſettle his moveable eſtate PPPR-Succeſſion 
whom; he pleaſes, excluding the legal ſucceſ - in move 
ſor, by a teſtament ; which is a written decla- no by 
ration, of what a perſon wills to be done Eh tion. 
his moveable eſtate, after his death. No t 
tamentary deed is effectual, till the Aeich Teſta- 
of the tet Or, Who may therefore revoke it ment. 
at pleaſure, or make a new one, by which the 5 
firlt loſes its force; and hence teſtaments  -: 2c 
roo ry or latter "ok, \Teſtaments, ,in 
their ſtrict acceptation, m contain a, nomi⸗- 
nation of executors, i, e. of perſons appointed Fxecutors. 
to adminiſter the ſucceſſion according to the will 
of the deceaſed ; Yet nothing hinders. one from 
making a ſettlement of. maveables, in favour of 
in univerſal legatee, tho he ſhould not haye 
ointed executors ; and, on the other part, a 
ent where executors are appointed, is 
ral, tho? the perſon, who is to have | 
fight of fuccefion ſhould: not be named. In 4 firan- 
fon laſt caſe, if the ng Hp e be 2 1 
anger, i. . one who no inte e 
in het moveable eſtate, he is merely a truſtee, — — 
accountable. to the next of kin; but he may able to 
retain, a third of the * 2 5 part (explained $ the next 
$ be for his trouble in executing the teltament;; of kin. 
payment of which. legacies, if any be fe 
im, muſt be . 16 17, c. 14. 
wh if be be _— exechtor, has right to the - - 
third as a ſtranger; but if one be named, Who 
has an intereſt in the legal ſucceſſion, he has 
no allowance, unleſs ſuch intereſt he leſs than a Nuncupa- 
third. N uncupative Or verbal teſtaments oN © tive telta» 
10 "_ the . of gen elſectual for ſup» men, 
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porting the nomination of an executor, let the 
jubject of the ſucceſſion be ever ſo ſmall: But 
verbal legacies, not exceeding I. too Scots, are 
- Ailtaitied? and even where they are granted for 
more, they are ineffectual, oui as to the excels, 
7. Fuly 1629, Wallace. 8 

Legacy, z. A legacy is a donation by the deceaſed 
to be paid by the executor to the legatee, It 
mamaay be granted, * in the teſtament, or in 
| a ſeparate writing: Legacies are not due till 
not due the . death and F conſequenth*they can 
till the tranſmit no right to the executors of the leg. 
granter's tee, in the event that the granter ſirvives him. 
By! the Roman law, if one bequeathed” a fub- 
Legatum je, knowing that it was not his own, tlie heir 
ret alienge. muſt either have purchaſed it for the legatet, 
| or paid him the value; for otherwiſe the le-. 
could have no effect. Where the teſti- 
tor rei alienae believed the ſubject to belong 
to himſelf,” which is in dubio, to be preſumed, 
neither the thing; nor its value, could be claim. 
ed; becauſe it was not to be ſuppoſed he would 
have burdened his heir, if he nad known that 
„ A had belonged to another, $' 4. Il. 
An 0 d legatt: Theſe rules hold alfo by the uſage of 
Scotland, 16. June 1664, Murray. —2 4 June, 1664, 
Falconer; and they are juſtly Ertegdes even to 
- Jepdcied 'of fobjects which truly belonged to the 

teſtator, but which are not tranſmiſſible by te- 
Legacy of ſtament. Thus the legacy of an heritable bond 


an herita- due to the teſtator himſelf,' which he could not 
ble bond. but know Was heritable, and conſequently not 


deviſcable by" teſtament, falls, by our practice, 
under the rule of legacies rei alienae ſeienter Igo. 
mY tae, 2. Dec. 1674, Cranſton —Falc.” 19. July 1745 
Fah, ; becauſe the reaſon * the rule 18 __ d 
N 


2 
, 


particular ſubject belonging to him, is 
nature of an aſſignation, by which the pro- 


in ſuch proceſs, that it ma 
ther there are free effects ſucheien for anſwer- © 
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| Le to both. There i is this ſeparate 
pon why the legacy of an heritable bond, 
in a teſtament; n which the teſtator 5 heir 
is named executor, and univerſal legatary, can- 
not be queſtioned by the executor, namely, that 
he ought not to take the benefit of the teſta- 
ment as executor ; and at the ſame time, in the 
character of heir, decline makin payment to the 
legatee of the ſpecial heritable bond bequea- 
thed to him by that teſtament. Where a move 
ible bond is bequeathed, for which the teſtator 
has afterwards taken an heritable ſecurity, his 
altering the jnature of the ſu 9 imports a re- 
vocation of the legacy, 8. Fuly 1673. Edmonſton. 
4 Legacies, where they are general, i. e. general 
5 a certain ſum of money inde nitely, e legacy. 
e le atee no right in any one debt or ſub- 
885 e can only inſiſt in a perſonal action 
igainſt tlie Srecnthr, for payment out of the 
teſtator's effects. A ſpecial 2 * Y, 7. e. of special le- 


a particular debt due to the deceaſed, or of a gacy con- 
the ters a u 


e 9 
perty of the ſpecial debt. or ſub) ect veſts, up- 


on the teſtator's death, in the legatee, Who oy 
can therefbre directly ſue the debtor or poſ- | 


ſeſſor; Yet, as no legacy can be claimed till 
the debts are paid, the executor muſt be cited 
be known, whe- 


ing the legacy. Where there is not enotigh” | | 
for payment of all the leg. cies each of 't e d is not 
qnent fe legatees ' muft fuffer 4 proportional ſabject to 
atement: But A ſpecial legatee gets his le- abate- 
ba entire, tho” there ſhould” be“ nothing over ment. 


+ ee jy Gn reſt; and, or the ontrary, _ 
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1 be has no claim, if the debt or ſubje& beques 
3 thed ftiould periſh, whatever the extent of the 


=_— | free executry may be. 
who can 5. Minors, after puberty, can teſt without 
tet? their curators, wives without their huſbands, 
and perſons, interdicted without their interdic- 

tors ; but baſtards cannot. teſt, except i in the 

; caſes afterwards ſet forth, 3. 10. 3. As 2 
certain ſhare of the goods, alling under the 


„ communion that is conſequent on marriage, be- 
= longs, upon the huſband's deceafe, to his widow, 
= * jure reliftae, and a certain ſhare to the children, 

called the legitime, portion-natural, or. bairns 


part of gear; one who has a wife or children, 
| tho he be the abſolute adminiſtrator; of all theſe 
during his life, and conſequently: may 
alien them. by a deed inter vivor in liege pouſte, 

even gratuitouſly, if no fraudulent intention to 
1 one can- diſappoint the Vie or children ſhall Aber, 
WP not alien 1. 6. 7.; yet cannot impair their ſhares gratui 


5 2 2 touſly on deathbed; ſee Dirlet. Doubts, voce 
2 on oe Legitima liberorum; nor can he diſpoſe of his 
" of the re. moveables to their prejudice by teſtament, tho 


li& or le- it ſhould be made in liege pouſtie; ſince teſta- 
gitime. ments do not operate til As death of the te- 
ſtator, at which period the diviſion of the 
goods in communion have their full effect in 

favour of the widow and children. _ 
Diviſon 6, If a perſon deceaſed leaves a widow, but 
of a teſta- 1 no child, his teſtament, or, in other words, the 
ment, ia goods in communion, divide in two; one half 


* — goes to the widow, the other is the dead $ part, 
Xx children; i e. the abfolute. Proper of .the deceaſed, on 
1 Which he can. d which falls to his next 


of kin, if he. 1 inteſtate. Where he leaves 


'F Ke. one or more, but no widow, the chil- 


and the mournings and alimony due to the ww - 
dow, are conſidered as his proper debts, 20. bo 7 
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ire get one half as their le itime ; EN other 
half is the dead's part, which falls alſo to the 
children, if the father has not teſted upon it. If 
he leaves both widow and children, the divi- 
ſion is tripartite; the wife takes one third by her- 
ſelf, another falls, as legitime to the children 
equally among them, or even to an only child, 


tho' he ſhould- ſucceed. to the heritage, 12. Fan 
| 1681, Trotter; the remaining third is the dead's 
part. Where the wife e without in caſe of 


children, one ang, halt. is retained: by the huſband, ce 
the other falls to her next of kin: Where ſhe 
taves children, the diviſion ought alſo to be 
bipartite, . by the common rules of ſociety, 
fince no legitime is truly due on a mother's 
death; yet it is in practice tripartite; two 
thirds . remain. with the ſurviving father, as if 
one third were due to him proprio nomine, and 
another as adminiſtrator of the . for his 
children; the remaining third, being the wife's 
are, goes to her * . e of that or 
any former marriage, for they are all equally 
— next. of kin. 

Before a; tellament can be i the Wha 


Aer owing by the deceaſed are to be deduc- _— as 


ted; for all executry muſt be free. As the huſ- 
band has the full p ower of burdening the good ec 
m communion, is debts affect the whole, and 
ſo leſſen the legitime and the ſhare of the relid, 
as well as the Jead's part. His funeral charges, 


1713, Maonerieff; ; but the legacies, or other 
2 5 rights; granted by him on death- 
affect only —.— :dead's part. Bonds 


and what 
intereſt, due by the deceaſed, cannot di- affe& only 


mmiſh the reliet' ſhare, becauſe ſuch bonds, che dead's 
when? 


Are inti- 


e e, "ae OF 
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when due to the 3 do not e it, 

166 r, c. 32. The funeral charges of the wife 

[ roy falk wholly on her executors who 

| Have right to her ſhare. Where the deceaſed 
leaves no family, neither Huſband,” wife, nor 

child, the teftament fuffers' 10 diviſion, but al 

* the dead's part. 

What 8. The whole iſſue of thi Huſband, MY on- 
children ty by that marriage which' was diffolved by his 
eath, but by any * — hi e, has ani e- 

— e = qual intereſt in the legit Aber wile the 
Wag ' Hhildren of the firſt 5 e Gu be cut out, 
as they could not claim the legitime during 

| their father's life. But no legitime is due, 1, 

Upon the death of a mother. 2. Neither is it 

due to grandchildren, upon the death of 2 

— - perhaps, becauſe the immediate 

ther is preſumed to have renounted that right 

before Ris death, upon receivin) his = ſhare 

of the effects of the deceaſed. 3. to 
children foris-familiated, i. e. to mch as, by 

Having renounced the legitime, are no longer 
confidered as in famiha,: and ſo are excluded 

from any farther ſhare of the moveable eſtate 

chan they have alfeady received! 

Keutin cities” 9. As the right oflep gitime is frongly fou 22 
don of the ed in nature, the pen f of it is not to 
legitime. be inferred by implication; neither by the 
rea; iofer= child's carrying on an employment by himſelf, 
nor by his'marriage, nor even by his — 

4 proviſion from his father, unleſs it ſpecta 
dear to be in ſatisfaction of the legitime. Re- 
nunciation by à child, of his claim of legi- 
time has the ſame effect as his death, in favour 
Ff the other children intitled thereto ; and con- 
3 220 the Hare of tlie renouncer divides 


its elſes, 
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among the reſt; but he does not thereby loſe 
his right to the dead's part, if he does not alſo 
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renounce his | ſhare in the father's executry; 


ſee Anion. 161.” Nay, his renunciation of the 
legitime, Where he is the only younger child, 


has the effect to convert the Ave ſabje&t 


thereof into dead's part, which will therefore 
fall to the renouncer himſelf as next of kin, if 
the heir be not willing to collate the e = 
with him, Falc. 2.62, 

10. For preſerving an equality among 


| the children; who continue intitled to the legi- 
time, we have adopted the Roman doctrine of children; | 


allatio bonorum ; whereby the child, who has 
got a proviſion from his father, is obliged to 
collate it with the others, and impute it towards 
his own ſhare of the legitime ; but if, from the 


411 Collation 
1 the 


youn 


deed of proviſion, the father ſhall appear to 


have intended it as a praecipuum to the child, 
collation is excluded. This intention was pre- 
ſumed, from a clauſe, that the child was to 


continue a bairn in the houſe, 18. Nov. 1737. 
A child is not bound to collate an heris in * 
table ſubje&-provided to him, becauſe the le- ce 4. 


zitime is not impaired by ſuch proviſion, 14. 
Feb. 1677, D. Buccleugh. As this collation 
takes place only in queſtions among children 


who are intitled to the legitime, the relict is 
hot bound to collate donations given her by 


her huſband, in order to increaſe the legitime; 
and, on the other part, the children are not 
obliged to collate their proviſions, 1 in order to 
increaſe her ſhare, ''* 


11. As an heir in heritage muſt compleat his Confirnad- | 


cluded, 


% a 
5 5 
* 


titles by entry, ſo an executor is not veſted tion. 


jo th the n ight of the moveable eſtate of the de- 
ceaſed, 
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ceaſed, without confirmation ;' which there. 
fore is called, by ſome lawyers, tho impro- 
| perly, the aditio . oh in mobi libus, Con- 
ation is a ſentence of the Commiſſary or 
Biſhop's court, impowering an executor, one 
or more, upon making inventory of the move - 
ables ing to the deceaſed, to recover, 
poſſeſs, and adminiſter them, either in behalf 
of themſelves, or of others intereſted therein. 
boo * Biſhop was, in all confirmations, intitled 
t of to the tantieth part of the moveables, called 
| the quot of the teſtament, which was anciently 
wenn computed, without deduction of debts, Quots 
were firſt prohibited, during the uſurpation, by 
1641, c. 61. Which act was revived by 1601, c. 
28.: They were ſoon: thereafter reſtored, 2669, 
. 19. with this reſtriction, chat they: e be 
paid out of the free gear, deducis dehitit, and 
now they are again prohibited, 17 1, c. 14. 
without prejudice to the dues of court payable 
Before at confirmation. Teſtaments muſt be confirmed 
what com- in the .commiſſariot where the deceaſed had. 
miſſariot his principal dwelling-houſe at his death, 7, 


— Feb. 1672, Commiſſ. of Edinburgh. g Nerv Call. 


de con- 57: If he had no fixed refidence, or died in a 
foreign country, the confirmation muſt be at 

Edinburgh, as the commune forum; but if he went 
abroad with an intention to return, the com- 

miſſariot within which he reſided, before he 
left Scotland, 3s: the only 0 e me 
$i '89. is 


Form of 12. Confirmation proceeds upon. an did, | 


coofirma- which is affixed on the door df the pariſh- 
don. church where the deceaſed dwelt, and ſerves 


| firmation; which muſt be nine days at 1 
* 
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after publiſhir the edit. In a competition Confirma- 
for the office of executor, the Commiffary pre- tion of a 
fers, primo lob, the perſon named to it 7 the teſtament 
deceaſed himſelf, whoſe nomination he ratifies 8 
or confirms, without any previous decerniture; * 
this is called the confirmation of a teſtament 
teſtamentary. In default of an executor na- 
med by the deceaſed, univerſal diſponees are 
by the preſent practice preferred, New Coll. 
t25.; after them, the next of kin, then the re- 
lik, then creditors, and laſtly, ſpecial legatees. 
All theſe muſt be decetned executors, by a ſen- of a te- 
tence called a decree dative ; and, if afterwards ſtament 
they incline to confirm, the Commiſſary au- dative. 
thoriſes them to adminiſter, upon their making 
inventory, and giving ſecurity to make the 
fubje& thereof forthcoming to all having in- 
tereſt ; which is. called rhe confirmation Cf a 
teſtament dative. | 
13. Executors were, by our ancient prac- Confirma- 
tice, obliged to confirm the whole moveable tion muſt 
eſtate of the deceaſed, and for that end it be- be upon 
hoved them to give up the inventory on oath, rr. 
Cr. 348. & 2,—Hope Min. Pr. p. 25. and, if any 
new ſubject came afterwards to their know- 
ledge, they were allowed to add it to the prin- 
cipal teſtament; but now the Commiſlaries 
muſt. admit whatever inventories are offered; 
New Coll. 88. Where no perſon applied for the Genee fl 
office, the Biſhop, that he might be ſecured of ue 
bis quot, could, by our former practice, charge © argiaz 
all having intereſt to confirm, upon general . 
letters of horning; and if there was no appear- now dif- 
ance, he preferred to the office his own procu- charged. 
rator-fiſcal, who was thereby intitled to the 
hole dead's part, till one having an intereſt 
1% 4.0 chimed 


— 
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e the aides who was of courſe decerned 
executor ſurrogate, i. e. executor in his room; 
but all charges to confirm are now. prohibited, 
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except at the ſuit of the widow, children, or 


ethers having intereſt, by 1690. c. 26. 
The ere · 14. A creditor, whoſe. debtor's. teſtament is is 


ditor of already confirmed, may ſue the executor, Who 
the de holds the office for all 1 to make pay- 


hang 3h ment. of his debt. Where there is no confir- 


the execu- mation, he himſelf may apply for the 9 | 


tor or and confirm as executor-creditor.; which in- 
may him · titles him to ſue for, and receive the ſubject 
ſelf cvn⸗ confirmed, for his own payment: And, where 
one applies for a confirmation, as executor-cre- 
ditor, every go creditor may apply to be con- 
joined with him in the office. As this kind of 
confirmation is ſimply a form of diligence, cre- 
ditors are, by A& S. 14. 25 1679, exempted 
from the neceſſity of « confi more than the 
amount of their debts, eat, 
A cre?i- 15. A, creditor,. whoſe debt has not De 
tor in a conſtituted, or his claim not cloſed by decree, 
. 5 during the life of his debtor, has no title to 
conititu- 
At pay demand directly the office of executor qua cre- 
charge the ditor ;. but he ma y charge the next of kin who 
next of ſtands off, to confirm, who muſt. ben e de 


firm 


En to con- Within twenty days after the a Sn or he 
- 4 


liable for the debt; and, it the: next 
nounces, the purſues, may confitue Ne 
and obtain a decree ER on, 


8 the ee MA, of th E ele. = | 
Which he may confirm, as executor-credit 
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the deceaſed, either by requiring the procura- 
tor-fiſcal to confirm and aſſign to him, or by 
obtaining himſelf decerned executor-dative to 
the deceaſed, as if he were creditor to him, and 
not to his next of kin. 

16. Where an executor has eittier omitted Confirma- 
to give up any of the effects belonging to the _ 
deceaſed in inventory, or has eſtimated them Y 5% 
below their juſt value, there is place for a new pretiata- 
confirmation, ad omiſſa, vel male NES at 

the ſuit of any having intereſt. The eſtimate 
put on the executry-goods by the deceaſed 
himſeif, however low, : muſt ſtand good as to | 
the dead's part, over which he has fal | power. 
In this confirmation, the executor in the prin- 1n this 
cipal teſtament muſt be cited, becauſe it has the fort, the 
effect to'exclude him from a part of the admi- frſt execu. · 
niſtration to which his office intitles him; and, eee 
if it appears that he has not omitted or under- : 
valued any ſubject doloſe, the Commiſſary, in 
place of ning a new executor, will ordain 
the ſubjects omitted, or the difference between 
the eſtimations in the principal teſtament and 
the true values, to be added thereto; but, if 
dole ſhall be preſumed, the whole ſubject of the 
teſtament ad omiſſa vel male appretiata, will 
be carried to him ho confirms it, to the ex - 
cluſion of the executor in the principal teſta- 
ment, F. 16. Feb. 1703, Robertſons. c 

17. Executry, being an office, is not de- Fxecutry 
ſcendible to heirs: Where therefore there is is not de- 
but one executor, the office dies with himſelf; W e 
if there are two, or more, it accrues to the 
ſurvivors. Where all the executors happened 
to die, while any part of the teſtament remain- 
od not executed, i. e. before they had obtained ,, 
Poſſeſſion, payment, decree, or new ſecurity for 24 NE 

the ccuta. 
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Jan. 1729, Gordon — The next of: kin, by the PoſſeFog 
dare poſſeſſion of the ipſa corpora of moveables, of 04966 
acquires the property thereof without conſirma · 42 7 whe 8 
tion, and tranſmits it to his enn bps Nou. confirm. 
1744, Macwhnrter. 

19. The confirmation of any one fubject Gs 
the next of kin, as it proves his right of blood, coofirme- 
has been, by our later decifions, adjudged to tion — 
carry the whole executry out of the teſtament fn 
of the deceafed, even what was omitted; and the whole, 
to tranſmit all to his own executors, 23. Zan. 

1745, Executors of Murray. The confirma- 
tion of a ſtranger, who is executor nominated, 
as it is merely a truſt for the next of kin, has 
the effect to eſtabliſh the right of the next of 


kin to the ſubjects confirmed, in the fame man- 


ner as if himſelf had confirmed them. As ex- Licence to 
ecutor decerned, who is not willing to put him- fe 3 


ſelf to the expence of confirming doubtfuldebts, Ermation;. 
may, even before confirmation, ſue the debt - 

ors of the deceaſed, if he gets a licence from 

the Commiſſary for that purpoſe: But ſuch 
licences being intended only for ſaving ex- 
pence, Where there is a danger of getting no- 
thing, are granted, excludendo' ſententiam; and 
therefore, if the executor ſhall, before. feats. 
firmation;” take decree for the debt, the decree 

is null. Diligence uſed by an executor upon a 
licence, falls, if he ſhould die before 1 

tion, ſince the licence is merely a 

miſſion; which 'dies with the perſon licenſed, 

30. June 1705, Factſon. ; 


20. Where there are two or more executors, \Executorg 


they hold the office. pro indiviſe, or as one per- ca — 


1on: All of them muſt therefore concur in le 
fue the debtors of the deceaſed, 87 March 


1634 
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ene, L. Lag. and if any one ſhall re- 


16 

fuſe to concur, he may be excluded from the 
Aſter exe · office, at the. ſuit of the co-executors ; but after 
de ſuß. I debt comes to be eſtabliſhed in their perſon by 

the ſub · 
5 . _ his particular ſhare thereof; and the debtor 
mong may ſafely make payment to him of ſuch ſhare, 
chem. 17. March 1630, Semple. Vet a debtor to the 
1 Fr Beep od not to make payment of any 
part of his debt to an executor-creditor, without 
concurrence of the other executors ; | becauſe 
the right of an executor-creditor depends en: 
tirely on the lawfulnefs of his debt, which 
the co-executors have an intereſt to inquire in- 
Co execu- to, before payment, 7. Nov. 1738, Inglis. As 
tors re I all -the co-executors have an equal right in debts 
— _ = due to the deceaſed, they are liable only pra rata 
An debts due by him, unleſs it ſhall appear, that 
be who is ſued has by himſelf intermeddled with 


as much of the executry- effects, as the debt 


ſued for amounts to, 22. July 1630, Salmon. 
Executors 2 1. Executry, tho? it be ſometimes ſaid to 
er e : carry à certain degree. of repreſentation of the 
virer in. deceaſed, is properly an office: Executors 
ventarii, therefore are not nw wn) to the debts due'by 

the deceaſed, beyond the value of the inven- 

tory ; but, at the ſame time, they are liable 

in diligence for making the inventory effec- 
| tual to all having intereſt. A decree and re- 
Diligence giſtred horning is held to be fofficient dili- 


preſtable gence againſt debtors: An executor-creditor 


who confirms more than his debt amounts to, 
is liable in diligence for what he confirms; ſee 
— Aer S, 14. Nov. 1679, Executors are not liable in 
liable for intereſt, even upon ſuch bonds recovered by 


them as carried intereſt to the deceaſed, 2 3. 


tors. 


intereſt. 


becauſe 


decree, each executer. may, by himſelf, ſue for 


Fan. 1747, E. Roſeberry ; fee Falc. vol. 1. 177. 
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recanſe their office obliges them to retain the 91 
ſums they have made effectual, in order to a di- 
ſtribution thereof, among all having intereſt. 
And on the ſame principle, though an executor 
ſhould put out the executry-money, after it is 
in his hands, at intereſt, he is not liable in in- 
tereſt; for, as by his office he ought to have 
retained, the moneys he lends on his own riſk,” 
and conſequently 'is intitled to the whole pews (3 0 
fits, July 1730, creditors of Thomſon. | 

22. Since executors are truſtees for all who Executors | 
have intereſt in the executry, they cannot, g 
even after the debts. due to the deceaſed are e- all bovis 
ſtabliſhed in their own perſon, aſſign them to the intereſt, 
damage of thoſe concerned; nor can the effects 
of the deceaſed fall under the executor's 
eſcheat, farther than the executor's proper in- 
tereſt reaches, 21. Dec. 1671, Gordon. On the 
ſame ground, the creditors of the deceaſed may 
affect by diligence, not only the original ſub- 
jects confirmed in the teſtament, but even 
bonds taken payable to the executor himſelf, if 
22 were granted as the value of executry- 
good 8 3 — hence alſo an executor muſt cm 
municate, to all having intereſt in the execu- 
try, the benefit of the eaſes got in tranſacting 
the debts acquired by him fter confirmation, 
from, which, period he became their common 

Ss 4. Tune 1747. Mactennie. 

s there was no method to come at the Executor 
knowl ge of all the perſonal creditors of à may pay 
perſon, deceaſed, executors. might, at firſt, have 290 ve 
paid prime penienti, to that creditor, who. firſt "ms 
obtained a. ſentence; but, + being judival truſtees, - 
they could not pay any debt, Ra al the. au- 
0 85, a Kaen Seer t We leg privi- 6 
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| Privileged leged, whick always were, and ſtill continue 
_ debis may preferable to every other debt. Under that 


be paid name are comprehended; medicines furniſhed to 
2 the deceaſed on deathbed, phyficians fees du- 
ring that period, funeral charges, whieh include 

_ _ Whatever is neceſſary for the decent perform. 
ance of the funeral, 'New' Cuil. 57. and the 


And debts rent of his houſe, and his ſervant's wages, for 


due to the the year or term” current at his death. The 
executor executor might, by our former law, have alſo 
hicaſs/t.,! retained the executry· effects, for the payment 

df his own debts, 26. Jan. 1628, Adie, even 
tho he had obtained no warrant from the com- 


k 


DIE! to retain: And he could have paid the 
debt. debts, which were acknowledged by the de- 
ceeaſed himſelf in his teſtament, without ſen- 
tence; if, before payment, he was not inter- 
pelled by another creditor, 31. March 1624 
Pari paſſu L. Currybill, But by 4d S. 28. Feb. 1662, 


. preference all creditors, who either obtain themſelves con- 


by at of firmed, or who cite the executor already con- 


ſederunt. firmed, within ſix months after their debtor's 


death, ate preferred, pari paſſu, with thoſe who 
have done more timely diligence : Since which 
act, no executor can either retain for his own 
debt, or pay a teſtamentary debt, ſo as to ex- 
clude any creditor, who ſhall uſe diligence with- 
in the fix months, from the benefit of the par; 
u preference; neither can a decree for pay- 
ment of debt be obtained, in that period, again 
an executor, becauſe; till that term be elapſed, it 
cannot be known, how many creditors may be 
intitled to the fund in his hands. If no dil 
gence be uſed within the ſix months, the exe- 
cator may, as at 1 retain for his own an 


— 


* umn 
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and pay the reſidue primo penienti; but if, be- Ert eentor 
fore actual payment upon à decree, another cannot 
creditor ſhould interpel him by a citation, the pay, even 
executor muſt call both, in an action of multi- --- «ugh 
ple-poinding, that the laſt may have an op: pelled. 
portunity of objecting to the other's ground 925 
of debt or diligence, 16. Dec. 1629, White : 

And he can make no payment, even on decree, 

without bringing into the field the teſtamentary 
creditors, becauſe he is interpelled as to theſe 

by the teſtament, which is his own title, 8. 

March 1631, Def. ln a competition between 
diligences uſed after the fix months, the pre- | 
ference was formerly governed by the priority Priority of 
of the -cirations, Juh 1723. Sir Ja. Gray: citation 
But by the later practice, the firſt citation 2 . 
founds no preference by itſelf, 15. Feb. does no 
1738, Greme. Such creditors of the | deceaſed preference 
as have uſed diligence within a year after 
their debtor's death, are preferable on the ſub- creditors 
jet of his teſtament to the creditors of his next of the next 
of kin; but after that period thele poſtponed of kin. 
creditors have acceſs to it, in terms of the act 
1695, dre © 27G RAD t SAO. 7+, 
24. /Executors who wanted to be diſcharged Fxonera- 
of their truſt and to have their accounts ſet- tion of ex- 
fled, infiſted; by the old practice, for decrees of . 
exoneràtion before the commiſſaries, which 
contained n particular inventory of the funds be- 

longing to the deceaſed, and how they were ap- 

lied, de 3 8. 75. But this action is now diſ- 

uſed; and executors, when they are ſued by cre- 

ditors before the judge competent, are admitted 

to plead, by way of exception, that the in vento- 

ry is exhauſted by lawful payments. If there 

are any debts due to the deceaſed, which the 

| r executor 


i 
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„ executor has not been able to recover from the 
60) pn debtors, he will be exonered as to theſe, by 
: Producing to the court, decrees and regiſtred 
hornings; and by granting aſſignations thereof 
to the creditors on the executry, according to 
their ſeveral preferences, that they may ſue for 

| payment in their own names. Oe 
Paſſive ti 25. The only paſſive title in moveables is 
tle of viti- vitious intromiſſion, which may be defined, an 
_ ous intro- unwarrantable intermeddling with the move- 
miſſion; ahle eſtate of a perſon deceaſed, without the or- 
againſt der of law. This is not confined, as the paſſive 
whom it titles in heritage are, to the perſons intereſted 
ſtrikes; jn the ſucceſſion, but ſtrikes againſt all intro- 
mittors; becauſe even ſtrangers, when attend- 

ing on dying perſons, have frequent opportu- 

nities of intermeddling with moveables, which 

are more eaſily abſtracted than heritage. The 

from bare intermeddling infers this paſſive title, 
hat acts tho? the thing intermeddled with ſhould not be 
1 applied to any uſe LA the intromittor, 29. 
— a 1705, Archibald' Where an executor con- 
armed, intermeddles with more than he has 
confirmed, he incurs a paſlive title; fraud being, 

in the common caſe, preſumed, from his not gi- 

ving up in inventory the full ſubject intermed- 
dled with, 13. Dec, 1709, Drummond. Viti- 
Preſumed ous intromiſſion is preſumed, by 4% S. 23. 
„done u Feb. 1692, in the ſpecial cafe. where the repo- 


* 


tromiſſio 


ede, ag ſitories of a dying perſon. are not ſealed up, as 
ced by ad ſoon as he becomes incapable of ſenſe, by his 
of Sed. neareſt relations; or, if he dies in a houſe not 
his own, they muſt be ſealed by the maſter of 
ſuch houſe, and the keys delivered to the Judge- 
ordinary, to be kept by him, for the benefit -of 
d TO TA ent 


26. The 
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26. The paſſive title of vitious intromiſſion, vitious in- 
takes no place, 1. Where the ſubject intermed- tromiſſion 
dled with was truly no part of the eſtate of the excluded, 
deceaſed, or ceaſed to be ſuch before the intro- ene 
miſſion, e. g. where the goods of one who died te 
at the horn are veſted in a donatary; or where defunct's; 
there is an executor confirmed: For in theſe 

caſes, the intrommittor is only accountable to 

the donatary or executor, whoſe goods they 

are by the declarator or confirmation, By ſpe- 
cial ſtatute, 1696, c. 20. the confirmation of 

an executor-creditor, becauſe it is no more than 

a ſtep of diligence, does not ſcreen a third party 
intermeddling, from the paſſive title, unleſs he 

claims under the creditor confirmed; but tho” 

he ſhould derive no right from the creditor, he 

ſeems to be ſecured by the laſt words of the act, 

if his intromiſſion has been with the ſpecial ſub- 

jet confirmed. 2. It is excluded by any pro- in intro- _ 
bable title, or by any circumſtance that takes 17 06 
off the preſumption of fraud; e. g. by a general ede 5 
diſpoſition of moveables, tho! that is of itſelf an 
incompleat right without confirmation, 12. Ju- 
4 1666, Scot; or by the title of fale, tho the 

ubject ſold had truly belonged to the deceaſed, 
and not to the ſeller; or by the ſmall value of 
the thing intermeddled with, 22. Jan. 1713, 
Start. In conſequence of this rule, neceſſary 
intromiſſion, or cuſtodiae cauſa, by the wife or in intro. 
children, who only continue the poſſęſſion of the miſion, 
deceaſed, in order to preſerve his goods for the dias 
benefit of all concerned, infers no paſſive title. V. 
27, Upon the ſame. principle, an intromit-. vitioſity, 

tor, by confirming himſelf executor, and there- purged by 
by ſubjeRing himſelf to account, before action nHfma- 
be brought againſt him on the paſſive titles, 
purges, or takes off the vitioſity of his prior in- 
7 N 4: | tromiſſion: 


N \ | 


A 
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tromiſſion: And where the intromittor is one 
who is intereſted in the ſucceſſion, e. g. a relic 
or next of kin, his confirmation, at any time 
within a year from the death of the deceaſed, 
will exclude the paflive title, notwithſtanding 


Wax 


a prior citation, 13. Der. 1709, Drummond. As 


this paſſive title was intended only for the ſe- 
curity of creditors, it cannot be ſued upon by 
legatees; and ſince it ariſes ex delicto, it cannot 
2 be pleaded againſt the heir of the intromittor. 
Vitious in- 
| egg be ſuhjected to the whole punifhment, ſo any 
relief a- One of many intromittors may be ſued in ſali- 
gainſt dum for the purſuer's debt, without calling the 


eachother. reſt ; but the intromittor who pays, has an ac. 


tion. of relief againſt the others for their ſhare 
of it; far as all the penalties of vitious intromit- 
ſion are introduced ſolely in favour of credi- 
tors, he muſt, in a queſtion with third parties, 
be confidere} as having dene no wrong to 
them; and more eſpecially in a queſtion with 
thoſe who were his fellow-intromittors. If 
the intromittors are ſued jointly, they are lia- 
ble, not pro rata of their ſeveral intromiſſions, 

but pro virili, 16 Nev. 1626, Chalmers, © 
Mutual re- 28. The whole of a debtor's eſtate is ſub- 
lief be- n to the payment of his debts; and there - 
2 my ore, both his heirs and executors are liable for 
execuror, them, in a queſtion with creditors ; but as ſuc- 
n ceſſion is by law divided into the heritable and 


the moveable eſtate, 3 theſe ought, ina 


queſtion between the ſeveral fucceſſors, to bear 
the burdens which naturally affect it. Action 
_ of relief is accordingly given, by 1 503, c. 76. 

to the heir who has paid a" moveable debt, a- 
gainſt the executor; and tho? the ſtatute enacts 
nothing concerning a relief to the executor 


As in delicts, any one of many delinquents ma 
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gainſt the heir for heritable debts, practice has, 

er paritate rationis, exten led it to that caſe, | 
7. March 1629, Falconer. This relief is not * 
cut off, by the deceaſed's having diſponed, ei- 

ther his land- eſtate or his moveables, with the 

burden of his whole debts ; for ſuch burden is 

not to be conſtrued as an alteration of the legal 
ſocceſſion, but merely as a farther ſecurity to 
creditors, ſee Falc. 1, 185. unleſs the contrary 

mall be preſumed from the ſpecial ſtyle of the 


Tir. 19, | 07 laſt Heirs and Baſtards. 


Y our ancient practice, feudal grants taken where 

D to the vaſſal and to a ſpecial order of there is na 
heirs without ſettling the laſt termination up- heir, the 
on hein whatſcever, returned to the fuperior, art 2285 
upon failure of the ſpecial heirs therein con- 
tained, Gr. 351. §. 11.—Dirl. and Steuart, V. 
Limitation; but now that feus are become pa- 
trimonial rights, the ſuperior is, by the gene · 

ral opinion, held to be fully diveſted by ſuch 
prank, and the right deſcends to the vaſſab s 
heirs at law. And even where a vaſlal dies, 8 8 
without leaving any heir who can prove the 
remoteſt propinquity to him, it is not the fu le 
perior, as the old law ſtood, R. M. J. 2. c. 55.5, Nun 
7. 2. but the King, who ſucceeds as laſt heir, 
both in the [heritable and moveable eſtate f 
the deceaſed, in conſequence of the rule, quod _ 
nullius eſt, edit demino egg. 
2. If the lands, to which the King ſucceeds, King's 
be holden immediately of himſelf, the property right. 
is conſolidated with the ſuperiority, as if re- deer 
ſignation had been made in the Sovereign's e | 
hands. If they are holden of a ſubject, the , 
King, who cannot be vaſſal to his own ſubject, 


12 


* 


eng 


| | 
F 9 a 
} where names a donatary, who, to compleat his title, 
| they hold muſt obtain decree of declarator, in which a , 
I of a ſub- general citation againſt all and ſundry is ſuſſi- f 
; | FS © [cant] 31. Fuly 1666, Crawfurd; and thereaf- q 
i ter he is preſented to the ſuperior, by letters of \ 
i preſentation from the King under the. quarter- 4 
| ſeal, in which the ſuperior is charged to enter 
N the donatary to the lands, with all the rights ; 
| competent to the former vaſlal. - The whole 
= . eſtate of the deceaſed is, in this caſe, ſubjected 4 
0 | to his debts, and to the widow's legal provi 6 


| fore be affected, either by the adjudicatian or 
; | confirmation of creditors, according to the na- 
| ture of the right: But, in the carrying on of 
uch diligence, the officers of ſtate, and the do- 
natary, mult be cited as parties. Neither the 
King nor his donatary is liable, beyond the va- 
ue of the ſucceſſion. A perſon who has no heir 
to ſucceed to him, cannot alien his heritage in 
lefto, to the prejudice of the King, who is in- ; 
þ _ © titled. to ſet aſide ſuch deed, in the character of 
1 _ "ultrmur betet, New Goll, 6. 
Nj The King 3. A baſtard can have no legal heirs, except 
. ſucceeds thoſe of his own body; ſince there is no ſuc- 
= % ceſſion but by the father, and a baſtard has no 
' the ba- dertain father. The King therefore ſucceeds 
ard. to him, failing his lawful iſſue, as laſt heir. 
15 Tho the baſtard, as abſolute, proprietor of his 
Baſtards own eſtate, can diſpoſe of his heritage in liege 
| cannot teſt pauſtie, and of his moveables by any: deed inter 
þ without vitor, 20. July 1739, Ewing. yet he is diſa+ 
| letters of 11 J 17.308 8 Y 
legitima- bled, ex defectu natalium, from 2 by 
i tion; teſtament. without letters of legitimation from 
2 N the Sovereign, 18. Jungs 1678, Commiſſioners 
© © of Rerwick/bire, If the baſtard has lawful = 
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lions, 7. 05 1629, Wallace; and may there- | 
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dren, he may teſt, without ſuch NN and unleſs 
name tutors and eurators to his ifſue, 8, March _ = 
1628, Muir; for, in ſuch caſe, the King can Or 
have no intereſt to object, the baſtard's — 
dren being his lawful heirs. Letters of legiti- E Effet Ron 
mation, let their clauſes be everſo ſtrong, can- ee 
not enable the baſtard to ſucceed to his natural N 
father, to the excluſion of lawful heirs; for the 

King cannot by any prerogative, cut off the pri- 

vate right of third parties: But he may, by a 

ſpecial clauſe in letters of Jegitimation, renounce 

his right to the baſtard's ſucceſſion, failing his 
deſcendents, in favour of him who would have 
been the baſtards heir, had he been born in 
lawful marriage; ſeeing ſuch renunciation en- 
croaches upon no right competent to any third 

party, New Coll. 2. 79. 

4. The legal rights of ſucceſſion, being Impedi- 
founded in marriage, can be claimed only by 1 ments to 
thoſe who are born in lawful marriage; the _ 
iſſue therefore of an unlawful marriage are in- 
capable of ſucceſſion. Marriage entered into, 
after divorce for adultery, between the perſons 
guilty, is declared unlawful, and their iſſue in- 
capable of ſucceeding, by 1600, c 20. A 
baſtard is not only excluded, 1. From his fa- Baſtards _ 
ther's ſucceſſion, becauſe law knows no father, — 
who is not marked out by marriage; and, 2. 1 
From all heritable ſucceſſion, whether by the 
father or mother; becauſe he cannot be prok 
nounced lawful heir by the inqueſt, in terms of | 
the brief; but alſo, 3. From the moveable ſuc- | 
ceſſion of his mother; for, tho' the mother be 
known, the baſtard is not her lawful child, and 
legitimacy is implied im all ſucceſſion deferred 
mY law : And, 1 a baſtard might be decerned 
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executor as next of kin to his mother, he 
would, by conſequence, be intitled to an e. 
aual ſhare of hep moveable ſueceſſion, with any 
2 dy... her lawful children. A baſtard, though he 
by deft "> cannot ſucceed; jure ſanguinis, may ſucceed by 
tion, deſtination, where he is ſpecially called to the 
ſucceſſion, by an entail or teſtament. 
5. Certain perſons, tho* born in lawful mar- 
rige, are declared incapable of fucceſſion by 
Are ex- ſtatute. The director of the chancery, was, 


| xm} by 1609. c. 4. prohibited to iſſue precepts on 
ene Fer retour, in favour of perſons excommunica- 


pable of ted; and ſubject ſuperiors were left at libeg 


ſucceſ= to refuſe brieves, and precepts of c/are conflat, 
fon? in their favour; but theſe penalties are now 
Aliens taken off by 16go, c. 28. Aliens are, from 
cannot their allegiance to a foreign prince, incapable 


— of ſucceeding in feudal rights, without naturali- 


nigh, Kation, Falc. 2. 66.; ſee 1558, c. 6, J66. 


21669, c. 7. That part of theſe ſtatutes, Which 
on po. rags them alſo incapable of moveable ſuc- 
g ceſſion, though it obtains, at this day, in ſome o- 
ther countries, is not m force with us. Chil- 

_ dren born in a foreign ſtate, whoſe fathers were 
natural-born ſubjects and not attainted, are de- 
 clared natural: born ſubjects, by 4. Geo, II. c. 21. 


nor ra- Perſons educated in, or profeſſing the Po- 
bin. pj religion, if they ſhall neglect, upon their 


_ ___ _ attaining the age of fifteen, to renbunce its 
doctrines by a ſigned declaration, cannot ſuc- 
ceed in heritage; but muſt give place to the 
next Proteſtant heir, who will hold the eſtate 
irredeemably, if the Popiſh heir does not, 
within ten years after incurring the irritancy, 


ſign the formula preſcribed by the ſtatute 17 
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BOOK 1Y, 


Tr. 1. oi Alia. 


Iirazzro of PR and rights, the two AQions, 


firſt objects of law; actions are its third 
= whereby perſons make their rights ef- 
An action may be defined, a demand 
— and inſiſted in, before the judge 
com —_— for the attaining or recovering of 
2 right; and it ſuffers ſeveral diviſions, accord- 
ing to the different natures of the rights * 
ſued upon. 


2. Actions are either real or perſonal. Area} and 
real action, is that which ariſes from a right in N 
the thing itſelf, and which therefore may be 


directed * all poſſeſſors of that thing: 


Thus, an action for the recovery, even of a 


moveable ſubject, when founded on a jus in re, 
is in the proper acceptation real; but real actions 
are, in vulgar ſpeech, confined to ſuch as are 
directed againſt heritable ſubjects. A perſonal 
action is founded only on an obligation un- 
dertaken for the performance of ſome fact, or 
the delivery of ſome ſubject; and therefore can 
be carried on againſt no other than the perſon 
obliged, or his heirs. Both rights are included in 
an infeftment of annualrent, which contains, not 
only a perſonal obligation on the granter to pay, 
but a Acht of hypothec in the ſubject itſelt; 

and therefore the creditor can either ſue the 
* or his repreſentatives in a perſonal ac- 
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418 Of Ai Book Iv. 


tion; or, he may, far his payment, inſiſt in 3 
real action of poinding the ground, againſt the 
poſſeſſors of the ſubje&affeQed, tho? they — 
not repreſent the granter, 2. 8. 15 
Poinding 3. Poinding of the ground, though it be pro- 
of the perly a dur or an execution, is generally 
_ Brouud, conſidered by lawyers as a ſpecies of real ac- 
1 tions; and 1s fo called, to diſtinguiſh it from 
ad perſonal poinding, which is founded merely on 
an obligation to pay. Every debitum fundi, 
whether 1 or conventional, is a foundation 
to whom for this action. It is therefore competent to 
ompe- an annualrenter, for the intereſt due upon his 
8 tent. right; to a ſuperior, for his feu- duties or for 
his non · entry-· duties before citation in a decla- 
rator, according to the diſtinction laid down, 
7 2. 5. 19.; and in general, to all creditors in 
Againſt _ debts which make a real burden on lands, As 
—_ it proceeds on a real right, it may be directed 
dead 7 againſt all goods that can be found on the lands 
burdened, even tho? the original debtor ſhould 
be diveſted of the property, in favour of a ſin- 
gular ſucceſſor: But, 1. Goods brought upon 
the ground by ſtrangers, are not ſubject to this 
diligence, 6. Fb. 1679, Collet. 2. Even the 
goods of a tenant cannot be poinded for more 
than his term's rent, by 1469, c. 37.; i. e. as 
i | practice has explained it, for more than the 
= ' © tenant was de facto owing to his maſter of paſt 
i rents, at the time of poinding, 4. Feb. 1674 
\ LICY Pitfoddels. ' 
. 5 4. In a poinding of the ground. not only the 
| paturat poſſeſſors muſt be cited, but the pro- 
= Who are prietor of the ground, who has an obvious in- 
* called in tereſt in the iflue of the cauſe, Where there- 
. fore the action is br ught againſt lands that are 
| granted 
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granted in wadſet, the wadſetter muſt be cited 
Tho is really the proprietor, and not the rever- 
fer who has the bare right of redemption. The 
defenders in this action are made parties, not as 
/ debtors to the purſuer, but as proprietors or 
poſſeſſors of the lands affected; becauſe the 
proceſs being founded on a real right, affects 
the lands themſelves. A decree, therefore, Effects of 
when it is once obtained upon it, operates a- Secree 
gainſt all ſingular ſucceſſors in the lands, with - - 4 wp 
out any new fentence, 26. June 1662, Adam- x0, ng 
fon: Whereas in perſonal poinding, the goods 
are not poinded, as being on the ground 
of any ſpecial lands, but as the goods of the 
purſner's debtor; and therefore the warrant . 
cannot extend againſt the goods of any other 
wank gebtor d—— U] U ß 
5. Actions are either ordinary or reſciſſory. Actions or- 
All actions are, in the ſenſe of this diviſion, or- dinary an 
dinary, which are not reſciſſory. Reſciſſory ac- ve ſcifory. 
tions are divided, 1. Into actions of proper im- 
probation. 2. Actions of reduction · improba- 
tion. 3. Actions of ſimple reduction. Proper 
improbations, which are brought for declaring 
writings falſe or forged, are treated of below, _ 
J. 4. 34. et ſeqq. Reduction-improbation is an Reduction. 
action, whereby a perſon who may be hurt or improba- 
affected by a writing, inſiſts for producing or. 
exhibiting it in court, in order to have it ſet a- 
hde or its effect aſcertained, under the certift- . 
cation that the writing, if not produced, fhall Certifica- 
be declared falſe and forged. This certifi- ++. 
cation is a fiction of law, introduced that the 
production of writings may be the more effec- 
tually forced, and therefore it operates only in 
favour of the purſuer; ſo that the writing, 
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then h declared falſe, continues in full ſt 
queſtions with third parties. Becauſe 

2 ſammons in this al eds on al- 
ledged grounds of falſeho his Majeſty's 


— who is the — proſeeutor of 


crimes, muſt concur in it. 


on a real intereſt, or a perſonal; A proprietor 
cither in of lands has 2 real intereſt: to reduce all: deeds 
reſt affecting his eſtate: And though a purzluer's 
intereſt, 1n conſequence of his property, appears 

to be equally ſtrong, whether the deeds: in 
queſtion flow from his author: or not; yet by 
our practice hitherto, no Can. be called 
for in this proceſs, but thoſe w have been 
granted by perſons: with whom the purſuer 


connects a title, St. 4+ 20, 14, 16. Dar. 
89 I709, L. Innercaud. By our older forms, 
due Whoſe 1 lands was merely perſonal, 


could not call for ſeiſins of theſe Nada in order 
to reduction; but nom he may, if they be 
granted by his. author, 24. Jan. 1739, Ketth. 
Where the writings called for were not 

ed to the defender himſelf, but conveyed to 
him under ſingular titles, the purſuer was for- 
meerly obliged to cite the defender's authors who 
woeere liable to their difponee in warrandice; but, 
to prevent unneceſſary delays, defenders are, by 

the preſent practice, obliged to cite their own 
authors, A 2 16. Feb. 1723. A reduction- 


or à per- improbation is founded on a perſonal intereſt, 
ſonal; when one inſiſts for certification a y_ deeds _ 


granted by himſelf, or by any of his anceſtors 
whom he repreſents by ſervice ; but this is not 
competent to an apparent heir, becauſe he can 
un no intereſt * be ſerved. 


7. As 


6. This action may be founded, either up- 


grant 


— 


lit. 1 — Of Adtions, 4at 


. As the certification in this proceſs draws Terms at- 
after it ſo heavy conſequences, three ſucceſſive ſigned for 
terms were, by the former cuſtom, aſſigned to Pioduc- 
the defenders for production, which are redu— 
ced to two, by 1672, c. 16. 5. 25. concerning 
tbe Selon. After the ſecond term is lapſed, i 
intimation muſt be made judicially to the de- 
fender, to ſatisfy the production within ten 
days; and till theſe are alſo expired, no cer 
tiſication can be pronounced, 4 S. 1. Fan. 
1709. Certification canndt paſs againſt deeds Can cer- 
recorded in the books of Seffion, if the de; fification 
fender ſhall, before the ſecond term, offer anne 
condeſcendence of the dates of their regiſtra- * | 
tion, they being conſidered as already in the 1 publice 
hands of the clerk-of court; and even thereaf. cuſtodia. 
ter, an extract of a deed fo recorded, will top 
certification againſt the original, unleſs falſe- 
hood be objected; in which caſe, the original 
muſt be brought from the record, to the court. 

Extracts of charters from the chancery, cannot 

ſtop certification ; for as no charters are record. 
ed there, after ſealing, that record proves. not 
the exiſtence of a ſealed charter. No extract 
from an inferior court is a bar to certification; 
the principal writing muſt be laid before the. 
court of Seflion on a proper warrant. 
8. In an action of {imple reduction, the cer- Simple re- 
tification-is only temporary, declaring the wri- duction- 
tings called for, null, until they be produced; 
lo that they recover their full force after pro- 
duction, even againſt the purſuer himſelf; for 
which reaſon, that proceſs is now ſeldom uſed. \ 
Becauſe its certification is not ſo ſevere as in re- 
duQtion-improbation, there is but one term aſ- 


n Of Ar, Bock IV I 


fſigned to the defender for producing the deeds tm 
n n 1423 ene 
Groud : 9. The moſt uſual grounds of reduction of 
of redue- Writings are, the want of the requiſite ſolem. pe 
tion. nities, 3. 2. 3.; or that the granter was mi- ile 
nor, T. 7. 19. ; or interdicted 1. 7. 34.; or Ich 
iünhibited, 2. 11. 2.; or that he ſigned the M3; 
deed on deathbed, 3. 8. 46.; or was com. Wn 
pelled or frightened into it; or was circum. to 
| vented; or that he granted it in prejudice of ¶ te 
I | Redudi his lawful creditors,” 133 ; 117. EST 
8 n 10. In reductions on the head of force, or My 
6 upon tor ce | » | 
or ſear, or fear, or fraud and circumvention, the purſuer WW or 
circum- muſt libel the particular circumſtances from ¶ ce 
vention; which his allegation is to be proved; and, tho! IM 7: 
not any one of them ſhould be relevant or ſuf- W be 


7 #4 - 19 2 NNE? 28e 
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1 ficient by itſelf, they may, when joined toges IM ſu 
5 | ther, be ſufficient to reduce the deed. Where MW 
bi 5 therefore there is the leaſt appearance of rele: ce 
1 | E vancy, the court is in uſe, before anſwer, i. Wit: 
F before pronouncing any interlocutor upon the 


relevancy of the circumftances- libelled, to al- WW cr 

low a conjunct proof to both parties, as to the w 
mamanner of granting the deed. Reduction is not Il 1 
not com- competent upon every degree of force or fear; i p 
1 peter" de. it muſt be ſuch as would thake a man of con: If Ce 


jd _— ſtancy and reſolution. Neither is it competent, ju 
= orce or on that fear which ariſes from the juſt autho- I ar 
{4 fear; | rity of huſbands or parents over their wives re 
by | or children, J 2 1. 22. de rit. nupt.; nor of ma- MW a 


14 | giſtrates over thoſe ſubjected. to them, /-3.F 1: be 
| quod met. cauſa ; nor upon the fear arifing-from Ii th 


| the regular execution of lawful diligence by d 
| caption, provided the deeds granted under that P 
j fear relate to the ground of debt contained in I xc 


| the diligence, 22. Fan. 1667, Mair, * if 
; 9M 3 ; 2 ey 


— 


ft. , ef An,. =” 


they have no relation to that debt, they are re- 
ducible ex metu, Pr. Falc. .. | 

11. Where a perſon of a weak or facile tem- hor „ 
per executes a deed in itſelf irrational, the moſt © b er's 
lender circumſtances of fraud on the part of nag 
the receiver, will be laid hold of, to ſet it aſide. per fer 
But, without ſome ſuch circumſtance, the deed 
muſt ſtand; for, let a perſon be ever ſo ſubject 
to impoſition, if he is not fatuous or legally in- 
terdicted, his deeds are effectual, unleſs they 
have been drawn from him by unfair practices. 
Yet where the deed itſelf diſcovers oppreſſion, 
or a catching an undue advantage from the ne- 
ceſſities of our neighbour, dole is ſaid ineſſe in 
te, and ſo requires no extrinſic proof. Thus 
bond taken from an heir for quadruple the 
ſum lent, tho* payable only in the event that he 
mould fucceed to his anceſtor, was reduced, ex- 
cept as to theprincipal ſum really advanced, and 
its intereſt, 13: July 1745, Abercromby. 
12. The reduction of alienations hurtful to geguaion 
creditors, is founded upon the act 1621, c. 18. upon 
which we have borrowed from the Roman law, the ad 
41. 0001 — 2 in fraud. cred, By the firſt 621. 
part of this ſtatute, all alienations granted after Firſt part 
contracting of lawful debts, in favour of con- * 
junct or confident perſons, without true, juſt, 
and neceſſary cauſes, and without a juſt price 
really paid, are declared null. One is deemed 
2 prior creditor, whoſe ground of debt exiſted Who are 
before the right — b by the debtor; tho? decmed 
the written voucher of the debt ſhould bear — ; 
date poſterior to it, 2 1. Jan. 1669, cred. of 
Pollock. — 2. July 1669, Street. Perſons are 
counted con) junct, whoſe relation to 2 


oF 


— 


Conjunc er is ſo near, as to bar them from judging in 
or coni> his cauſe, 8. Feb. 1712, Lord Elihanl. Obn- 
dent par- fident perſons are thoſe who appear to be in the 
r granter's confidence, by heing employed in his 
affairs, or about his perſon e ſteward, 

_ _-, .ordomeſtio fert. 
Gratoi- 13. Tho' by the letter of this ac, the right 
tous deeds to he reduced muſt be granted, both without 
are redu- 2 price paid, and in favour of a conjunct or con- 
fident perſon; yet by practice, gratuitous rights, 
even where they are granted to firangers, are 
if the ſubje& to reduction. But rights, tho gratui- 
granter tous, are not reducible, if che granter Rad, at 
was inſol · the date thereof, a ſufficient fund for the piy- 


vent. ment of his creditors, Dirl. 287 g. Pro- 


Proviſions viſions to children are, in the judgment of Jay, 


do child- gratuitons ;; ſo that tlieir effect, in à queſtion 


ati. Wich creditors, depends on the ſolyene) ef the 
Bus, granter; But ſettlements to wives, either in 
but not Marriage · contracts, 18. Neu, 1729, ered. of 
ſettle. | Tui, or even after marriage, are onerous, in 
ments to ſo far as they are rational; and conſequently are 
pives.. not reducible, even tho' the granter was in- 
_  -folvent; 11. Jan. 1738, Rober san. Feb, 
1738, Sir R. Mackenzie, This rule holds 'alſo 

in rational tochers contracted to huſbands, 

Nb. MS; 22. Jan. 1714; Loctburt: But it muſ, 

in all caſes, be 1 a with this 5 

if tbe i y of the granter -was n = public 
| areas of the right, by contracting with the 
9 an pt, 23. Nov. 1680, Nl. A 8 * 
en whom 14. Ihe creditor who oþbjeQs to the deed, 
does the muſt, by the words of the act, prove that it 
proof lie. vas gratuitous, either by the oath of writin 
of the receiver; but as the ſtatute is how 'ex- 

; Fe plained, 


4 
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plained, the receiver, if he be a conjundt or 
confident perſon, muſt aſtruct or ſupport the | 
onerous cauſe of his right, not merely by his 

own oath, but by ſome circumſtances or admi- 

nicles, 15- Dec. 1671, Duff: If there is no real 
ground of ſuſpicion, the flighteſt adminicles 

will ſerve, K. 105, Where a right is granted 

to a ſtranger, the narrative of it expreſſing an 
onerous cauſe, is ſufficient per /e, to ſecure it 

againſt reduction, 22. June 1680, Porter. 
15. By a fecond branch of this ſtatute, all3*©291 _ 
voluntary payments or rights made by a bank the . 
rupt to one creditor, to diſappoint the more 
timeous diligence of another, are redacible ar 
the inſtance of that creditor who has uſed the 
prior diligence, Grants made by the debtor, 

in confideration of ſums inſtantly advanced by 

the grantee, are not ſecurities given to credi- 

tors, and ſo fall not under the ſanction of the 
ſtatute; e. g. a ſale of lands, 8. Feb. 1681, 
Nielſon, or i bond of borrowed money, 28. 
ane 1665, Monteitb. A creditor, tho' his what is 
diligence be but begun by citation, may inſiſt in meant by 
a reduction of all poſterior voluntary rights, prior dili- 
granted to his prejudice, Harc. Fol fat 3 
8 1696, Brown ; but the creditor who 
neglects to compleat his begun diligence within 

a reaſonable time, is not intitled to reduce any 

right ＋ by the debtor, after the time 

that the diligence is conſidered as abandoned, 

9. July 1709, Drummond. | 


16. A prohibited alienation, when convey-geqution 
ed by the receiver, to another who is not privy aot good 
to the fraud, ſubſiſts by the ſtatute, in the per- ag n 
ſon of the bona fide purchaſer, Where the con- fi, 
by * Hard | 12 : u:ceilors, 
junction or confidence between the granter and 
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Nullity, 
when re- 
ceivable 


by excep- 


tion. 


„ 


1 Aris, Bool IV, 


RR cannot be perceived, either from the 


tenor of the right, or from the conyeyance of 


it to the purchaſer, the purchaſer is not pre- 
ſumed to have been partaker of the fraud, 
9. Jan. 1730, Allan. This ſtatute declaxes al 
alienations made contrary. thereto. to, be null, 
either by way of action or exception; But in 
practice, it is only in the caſe of moveable 
rights, that the nullity is receivable b excep · 
tion, 16. June 167 I, Beuer; it ma be. de- 
clared by reduction, where the right is heri · 


» table, 22. July 1664, L. Lour. 


RET 
upon the 


# act 1696, 


17. By act 1656. c. 5. all alienations by a 
bankrupt, within ſixty days hefore his baokrupt- 
cy, to one creditor in preference to another, are 
reducible, at the inſtance even of ſuch co: credi- 
tors as had not uſed the leaſt ſtep of diligence. 
A bankrupt is there deſcribed by the following 
characters; diligence ufed*againſt him by born- 
ing and caption; and inſolvency, joined either 


with impriſonment, retiring to the ſanctuary, 
| abſconding, or forcibly;defending himſelf. from 


diligence. It is ſufficient that a caption 3s, raiſed 


againſt the debtor, tho? it be not executed, pro- 


vided. he has retired to ſhun it, 24. Hb. 17 1737. 


Lord Killerran. It is provided,, that all heri- 
table bonds or rights on which ſeiſin may fol 
low, ſhall be reckoned, in a queſtion, With the 


Saane s other creditors upon this gct, ta be of 


he date of the ſeiſin following thereon; andi it 
has been variouſly decided, Whether heritable 
bonds, granted in ſecurity of debts preſently 
contracted, fall under this branch of the 57 8 
but by the laſt deciſion, Falc. 2. 189. the act 
was found to relate only to ſecurities for for 
mer debts, and not to * debita. 
- 18, Rights 


Tit. 1. f Aan. 427 


18. Rig ts granted b a debtor in truſt for ruſt- 
his crettitort. tho? they Lou contain no partial right, if 
clauſe, preferring any one creditor before the reducible, 
reſt, were formerly ſet aſide at the ſuit of thoſe 
creditors'who did not accede to them ; becauſe 
the right of creditors to affect their debtor's e- 
ſtate by diligence, ought not to be reſtrained, 
by a'deed'of the debtor, impoſing a truſtee on 
them Without their conſent, 12. Fuly 1734, 
dne: But now they are ſuſtained, if the debt- 
or be not bankrupt in the preciſe terms of the 
ſtatute 1696, 13. Nov. 1744 Snodgraſs, Pal, 
1.179 8 
19. Actions are, both by the Roman law and og 
ours, divided into rei perſecutoriae, and po = 
naler. By the firſt, the Eros inſiſts daily e 
to recover what patrimonio ej us abeſt, the . 
ſubject that is his, dr the debt that is due to 
Him; and this includes the damage ſuſtained by 
the purſuer, damnum et intereſſe; for one is as 
truly a fufferer in his patrimonial intereſt by 
that damage, as by the loſs of the ſubject itſelf. 
In penal actions, which always ariſe e delicto, 
ſonſething f is alſo demanded by way of penalty. 
20. Actions of ſpuilzie, ejection, and intru- A gion of 
hon, Are penal. An action of ſpuilzie is com- ſpuilzie. 
tent” tobe one diſpoſſeſſed of a moveable ſub- 
ject violently, or without order of law, againſt 
the perſon di iſpoſſeſling not only for being re- 
Rored” to the poffeſion of the ſubject, if ex- 
tant; or for the value, if it be deſtroyed, but 
allo for the violent profits, (as to which ſee. 
2.6. 24), in cafe the action be brought within 
three years from tlie ſpoliation- The purſuer 
need prove no more than that he was in the 
wha ances) Nay, Wo the defender ſhould 
offer 
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Ejection 
and intru- 
fun. 


Contra 


| 428 5 f Aim. 


| Book Iv 


offer to prove e himſelf proprietor, it is no good 
defence; for he ought not jus bi dicere. But 
it is a reievant defence, that the defender had a 
probable title for what he did, for qui/ibet titu. 
lus excuſat a ſpolis; or that he made volunta 
reſtitution, 5 recenti, of the goods {puilzicd 
cum omni cauſa. Ejection and intruſion are, in 
heritable ſub bject hat ſpuilzie is in move- 
ables. The difference between the two firſt is, 
that in ejection, violence is uſed; whereas the 
intruder enters into the void poſſeſſion, with⸗ 
out either a title from the proprietor, or the 
warrant. of a judge. The actions ariſing from 
all the three are of the ſame general nature. 
21. The action of 12 of E 


vention of roms is alſo penal. Kal hone? on letters of 


lawbor- 


rows; 


— 
40. 


3 


law-borrows, (from bor borgh a cautioner), which 
contatn a warrant to Charge the party com- 
31 upon, that he may give ar not to 
urt the complainer in his- perion, 1 1 22 

eſtate, rec c. 129. —158 1, c. 1171 

letters do not require the previous citation 
of the party complained upon, becauſe the cau- 
tion which the law requires is only for doing 
what is every man's duty; but, before the lct- 
ters are executed againſt him, the complainer 
muſt make oath, that he dreads bodily harm 
from him. Ihe penalty of contravention is 


its penal - aſcertained to a ſpecial ſum, according to the 


ty. 


_ offender's quality, the half to be applied to the 
ſiſk and the half to the eee 
2166, ; which may be demanded, though the 
ſon complained upon ſhould not welch 
caution, in obedience to the letters, 1597, . 
269. Contravention -is not incurred by the 
uttering of reproachful words, where they are 


not 


not accompanied, either with acts of violence, 
or at leaſt a real injury; and as the action is 
pena, 1 elided by any probable ground of 
22. Penalties are the conſequences. of deli, Penal ac- 
or tranſgreſſion; and as no heir ought to be Ms. 
accountable for the delict of his anceſtor, far- —— * 
tber than the injured perſon has really ſuffer- gainſt 
ed by it, penal actions dic with the delinquent, heirs. 
nud are not tranſmiſſible againſt heirs. Yet the Exception 

action, if it has been commenced, and litiſcon- to this 
Leeſted in che delinquent's lifetime, may be con- rule. 
tinued againſt the heir, though the delinquent 
ſaould die during the dependence; as to which, 
ſee & 40. Some actions are rei perſecutoriæ on 
ſunple reſtitution, which yet may be penal in 
reipect of the defender; e. g. the action on the 
paſſive title of vicious intromiſſion, by which 
the purſuer frequently recovers the whole debt 
due to him by the deceaſed; : tho? it ſhould ex- 
ceed the value of the goods intermeddled with 
23. The moſt celebrated diviſion of actions Attions, 
in our law, is into petitory, poſſeſſory, and de: petitory ;. 
a 7e Petitory actions are thoſe, ' where 
ſomething is demanded from the defender, in 
conſequence of a right of property, or of cre- 
dit in the purſuer: Thus, actions for reſtitu- 
tion af moveables, actions of poinding, of 
forthcoming, and indeed all perſonal actions 
upon contracts or quaſi- contracts, are petitory. 
Poſſeſſory actions are thoſe which are founded, poſſeſſory. 
either upon poſſeſſion alone, as ſpuilzies, or u- 
on poſſeſſion joined with another title, as re- 
movings, 2. 6. 23.; and they are competent, 

| 1 | either 
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—_— Of Actions. Book IV. 


either for getting into poſſeſſion, * holding 


it, or for Pin e analogous to the in- 


terdicts of the Roman late, rien bonorum, 

uti poſſudetts, and unde vi. The and pri- 

yg vileges of 1 . have been akad. explain 
ech, 2. 1. 12. ef fe 

Adio of 24. An action bre eo 16 2 poſſeſſoiy 

moleſta- action, competent to the prop rietor of a land- 


ne 1 0 thoſe wh Gücturb his poſſeſſion. 


It is chiefly uſed in queſtions of commonty, or 
n bro lde marches. Where it is purſued 
oo in: the 8 the judges are, by 1587, 
42. ratifying an act of ſederunt, ordained to 
5 e 2 e to the ſheriff of the county 
Where the lands lie; who is empowered to take 
cognition of the marches, and to put the facts 
contained in the libel and defences to the Know: 
Fae of an inqueſt} conſiſting of perſons dwel. 
ling in the 1 86 moſt of them landed men: 
But this is now ſeldom practiſed; for the court 
ordinarily allow a proof to be brought before 
Be roy: ng and give judgment t 7 
Where a declaratof of pro 7 is conjoin 
With a proceſs of moleſtation, the a 5 
3 er tent to the action. Actions on brie ves 
of erambulation, 1579, c. 79. have the ſame 


\peramby- tendency With moleftations, iz. the ſettlin ting 
'The 


_ 85 . es between contermindus lands: 

ence commonly ſtated between the two, 

i 90 the firſt ſort is fonnded folety on 2 right 
property, and b is petitory; whereas" in 


0 . . 17) in! 


Aton of A anda of mails race bY cms 
mails and kf 15 petitbry, and ſometimes poffeſlöry, Th 


— Fither Tie 1 1 directed AY * We and 


natural 
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i: n the purſuer ! e on bis 
rie 


- " 5 
„ e 


_ . od 
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fr 7, Of Actions. . ; 431 - 
Bt eaten of land- eſtates, for payment 
to the purſuer of the rents remaining due by 
them for paſt crops, and of the full rent for the 
future. J's is competent, not only to a pro- 
prietor whole right is perfected by feiſin, but to 
a 1imple dif} onee, for a diſpoſition, of lands in- 
cludes a right to the mails and duties; and con- 
ſequently to an adjudger, fox an adjudication i is 
a judicial diſpoſition. In the petitory action, petitory. 
the pur ſuer, ſince he founds upon right, not poſ- 
ſcſhon, muſt make the proprietor, from whon 
the tenants deriye their right, party to the ſuit; 
and, he muſt ſupport, his claim by titles of Pro- 
perty or diligences, preferable to thoſe in the 
perſon, of his competitor, . In the poſſęſlor) , Poſſeſary, 
the purſuer, who libels that he, his Ba or 
authors, have been ſeven years in poſſeſſion, 
55 that therefore he has the benefit of a poſſef- 
ſory Ii nent, need produce n other title 
Gang eiſin, which is a title ſufficient to. make 
the poſ be of f heritage lawful; and: it is e- 
Wan 21 AN the natural pollefſors, 1951 
negle 907 proprietor, St. 4. 22, 14. A poſſeſ- 
et 7 A poſſeſſory judg i founded on 1 ſory judge 
ven years poſſeſſion, on conſequence either of went. 
a fein Fi a tack, has this effect, that tho? one 
mould c laim under a title preferable to 97 * 
e poſſeflor, he cannot compete with 
e poſſeſſion; till i in a formal proceſs 518 re- 
auction, he #; obtain the Fee s title to 


_——— 
2 


be declared void, St. 4. 26, 3 


26. A declaratory 7 2 that, PE. ich Dea 


ms right is craved to be declared in favour tory ace 


ef the purſuer, but nothin 8 ſoug 1 to be 95590 or tons; - | 
Hen by the defender, ſu a8 dedara ara 42 e 
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their 
Proper- 
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of marriage, of irritancy, of expiry of the le. 
gal reverſion, actions competent to ſuperiors or 
heir donataries for declaring . cafualties in- 


curred by vaſſals, c. Under this claſs may 
be alſo comprehended reſciſſory actions, which, 
without any perſonal concluſion againſt the de- 
fender, tend ſimply to ſet aſide the rights or 
writings libelled, in conſequence of which 2 
contrary right or immunity ariſes to the pur. 


ſuer. Declarators of property are now feldom 


uſed, becauſe rights affecting property are more 
effectually forced into the field, by the action of 


reduction · improbation, which has always a de- 


claratory concluſion ſubjoined to it. Decrees 


upon actions that are properly declaratory con · 
fer no new right ; they only declare what was 
ore, 


the purſuer's right before, and ſo have a retro- 
ſpect to the period at which that right firſt 
commenced, as in declarators of liferent-eſcheat, 
2. 5. 33. ; but this character is not applicable 
to mol of our declaratory decrees. Declara- 
tors, becauſe they have no perſonal conclufion 


againſt the defender, may be poriucd een e 


* 


apparent heir without a previous charge given 
him to enter to his anceſtor; unleſs where ſpe- 


% 


Gal circumſtances require a charge. 


«% 


- Aﬀtien of 15 27. An action for proving the tenor, where- 


proving by a writing, which is deſtroyed or a · miſſing, is 
the tenor, endeavoured to be revived, is in effect declara- 


_ toxy., In obligations that are extinguiſhable, 
barely by the debtor's retiring or cancelling 


them, the purſuer, before a proof of the tenor 


is admitted, muſt condeſcend on fuch a caſus 


causa. amiſſienis, or accident by which the writing 
. Monit. was deſtroyed, as ſhews it was loft when in the 


" creditor's poſſeſſion ; otherwiſe bonds that have 
; been 


> WeN 


= — — — * 


be reared up, 4 


„ mM PR, 5 ay e 


_ Of Attions, 433 


Tit. 1. 


been caicalle#b by the debtor on payment, I 


ill Tubſiſting ag aint him 

in writings which require contrary deeds to 
5 of their effect, as aſſignations, difpa- 
ſon s, charters, &. it is"ſufficient to libel that 


they” were Joſt any how, even cafe fortuito, 

$4: "92s, * | | 
TEM "io Ubbd" ai be revived” by Admini- 

this action, wit ious lone adminicle in writing, 7 alex in 
1e, without ſome collateral deed, referring 8 8 
that which 1 is libelled; for no written oblig 
_— ought. to be raiſed u up barely on the tet 

ony öf witneſſes : I 1 7854 one's Vir 
7s have been deſtroyed by fire, or in other 
fuch Tpecial' caſes Which call for an extrdordi- 
hary remedy, à proof of the tenor may be ad- 
mitted; wit thout any ſuch adminicle, 8 J id. 
cheſe edvinicles afford ſulficient con viction, tha 
the deed Hbelled did once exiſt, the tenor is ad- 
mitted to be proved by witneſſes, who m 
de poſe, either that they were preſent's ar ighing 
he deed, or that" the afterwards ' th” it Tr 


Shit 


ſubſcribed.” Where the relative wr iting ſometimes 


tain all the fubſtantial clauſes of that w 100 is ſufficient 
lolt, "the tenor is ometimes ſuſtained ©: fer 

witneſles, F. 26, une 1712, Tnghs. Ain 2 Vi. ä | 
ting Which is libelled to bave contained 3 
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common clauſes, all theſe” muſt appear by .the Be 


adininicles;' otherwile : a right might de 4 
ra e "life, of a quite Aiffecent | nature fr 0 
42 
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* -- Horning and executions thereof, which have 


not 5 produced, cannot be proved 


by witneſſes; but this ſtatute does not ſeem to 
extend to the caſe of hornings ſupported by 


written adminicles. Actions of proving the 


— 


Multi . 
poinding, 


tenor are, on account of their importance, ap- 
propriated to the court of ſeſſion; and, by the 
old form, the teſtimony of the witneſſes could 
not be received, but in preſence of all the judges, 

30. The action of double or multiple poind- 
ing may be alſo reckoned declaratory, It is 
competent to a debtor, who is diſtreſſed or 
threatened with diſtreſs, by two or more per- 
ſons claiming right to the debt, and who there- 


fore brings the ſeveral claimants into the field, 


in order to the debating and ſettling their ſe- 
veral preferences, that fo he may pay ſecurely 
him whoſe right ſhall he found preferable. 
his action is daily purſued by an arreſtee, in 


= 


the caſe, of ſeveral arreſtments uſed in his hands 


may be 


pur ſuedhy 
any ha- 
ving inte- 


reſt, tho” 
the debtor 


diſelaim. 


for the ſame debt, or by tenants, in the caſe 
of ſeveral adjudgers, all of whom claim right 
to the ſame rents. In theſe competitions, 
any of the competitors may bring an action of 
multiple: poinding in name of the tenants, or 
other debtors, without their conſent, or even 
tho” they ſhould diſclaim the proceſs; ſince the 
law has introduced it as the proper remedy for 
getting ſuch competitions determined: And 
while the ſubje& in controverſy continues in 


medio, any third perſon who concefves he has a 


right to it, may, though he ſhould not be eited 


as a defender, produce his titles, as if he were 


an original party to the ſuit, and will be 
admitted for his/intereſt in the competition, 
mmm 


* 


3 
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31. Certain actions may be called acceſſory, 
becauſe they are merely preparatory or ſub- 
ſervient to other actions. Thus, exhibitions 
ud deliberandum, 3. 8. 27. are intended only to 
pave the way for future procefſes. Where a 
party to a ſuit was to prove a point by writings 
which were in the hands of a third perſon, a 


Acceſſory 
actions. 
Exhibits 
tions: 


ſeparate action Was, by our ancient forms, ne- 
ceſſary for forcing the exhibition thereof, St. 4. 


41. 4. 5.; but this is now done ſummarily, by 


an incident 'diligence e by warrant of incident 


the court, againſt the 
theſe writings, for exhibiting them. The per- 
ſons cited on this diligence muſt either produce 
the writings called for, or depoſe that they nei- 
ther have them, nor had them ſince the citation, 


ſtody to elude à future citation, nor ſuſpect by 


avers or poſſeſſors of Aligenec. 


nor have fraudulently put them out of their cu⸗- 


whom they were taken away, nor where they 


now are; ſee A S. 22. Feb. 1698. 


32. An action of transference is Alf6 of this 


ſort, whereby an action, during the pendency rence. 
of which the purſuer or defender happens to 


die, is craved to be transferred from the de- 


ceaſed to his repreſentative, ih the ſame condi- 


may now, by 1693, c. 18. 'infiſt in the cauſe 
againſt the defender, without a transference 
ave, upon producing, either a retour or a 


a.cr fcbting; it being reaſonable, upon tlie 
ED nenen 


tion in which it ſtood formerly, If it be the 
purſuer who is dead, it was called a transference 
ative; if the defender, it is a transference paſ- 
free. Upon the purſter's death, his heir 


Tratisfes 
rence ace 
tive, now 
unneceſſa- 


ry. 


; confirmed teſtament, according as the ſubject 
is heritable or moveable : But transferences 
faſtivs continue by that act on the for- 
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.._ death of a defender, to give previous notice to 


his heir, before he be obliged to defend in a 


proceſs, of which perhaps he knew nothing be- 


fore, Transferences being but incidental to 


Judges can other actions, can be pronounced by that in- 


transfer. 


ferior judge alone before whom the principal 


cauſe depended; but, where the repreſentatives 
of the deceaſed live in another territory, it is 


the ſupreme court which muſt transfer, G9, 
ford, 9. Fan. 1674, Dehholm. By the above 


cited ſtatute 1693, obligations may be now re. 


giſtred ſummarily after the creditor's death; 
which before was not admitted, without a ſe- 


parate proceſs of regiſtration, to which the 
_ granter was neceflarily to be made a party. 


33. A proceſs of wakening is likewiſe ac- 
ceſſory. An action is ſaid togleep, when it lies 


over, not inſiſted in for a year, in which caſe 


its effect is ſuſpended; but even then it may, 


at any time within the years of preſcription, be 
revived or wakened by a ſummons, in which 
the purſuer recites the laſt ſtep of the proceſs, 

and concludes that it may be again carried on 


as if it had not been diſcontinued. An action, 
that ſtands upon any of the inner- houſe rolls 


cannot ſleep; nor an action in which deeree is 
pronounced, becauſe it has got its full com- 


1 pletion : Confequently the decree may be ex- 


0 . 
EI 3 504 . 
1 X . 
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iumpt, 


- 


-.. tracted after the year, without the neceſſity of 
34. An action of tranſumpt falls under the 
fame claſs. It is competent to thoſe, who have 
a partial intereft in writings that are not in their 
own cuſtody, againſt the poſſeſſors thereof, 
for exhibiting them, that they may be tranſu- 
med for their behoof. Tho? the ordinary title 


4 
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days; and no ſuſpenſion or advocation paſſes 


es | | 
1 
Ml 
4 
5 
a 
— 


N 


in this proceſs be an obligation by the defender, compe- ; 
to grant tranſumpts to the purſuer, it is ſaffi-renttoany 9 
cient, if the purſuer can ſhow that he has an having in- | 
intereſt in the writings ; but, in this caſe, he ref. i 
muſt tranſume them on his own charges. Ac- 


tions of tranfumpt may be purſued before any 


þ 


judge-ordinary. After the writings to be 

tranſumed are exhibited, full duplicates are made 7 
out, collated, and ſigned, by one of the clerks J 
of court, which are called tranſumpts, and are | 
as effectual as an extract from the regiſter, 1 
ſo that they cannot be defeated, but by impro- E 
bation; in which cafe, the uſer of the tranſumpt z 


muſt either produce the principal wp 
themfelves, upon a diligence, or otherwiſe ſuffer 
certification to paſs againſt them. Advocations, 
1. 2 20. and ſuſpenſions, 4. 3. 5. are not ſo 
propely acceſſory actions, as judicial ſteps that 
give a hew form to the actions to which they 
relate. Summonſes praevento termino, which gagmmons 
were uſed for ſhortening the days of appear- ſes prae-. 
ance aſſigned in ſuſpenſions or advocations, are vento ter- 
now quite in diſuſe; for, by the preſent practice, 

2 fixed rule is obſerved with reſpect to theſe 


upon long days, as the cuſtom was formerly. 

35. Actions proceeded anciently upon brieves Agions 
iſſuing from the chancery, directed to the juſti- proceeded 
ciary or judge: ordinary, who tried the matter anciently 
by a jury, upon whoſe verdict judgment was on brieves; 
pronounced: And to this day, we retain certain 

brieves, as of inqueſt, terce, ideotry, tutory, | 
perambulation, and perhaps two or three others, now, on 
But ſummonſes were, immediately upon the 3 
inſtitution of the college of juſtice, introduced 


* 


wh” 


into our law, in the place of brieves: A ſum- 


mons, when applied to actions purſued before 


Summon- 


ſes muſt 
be now 
libelled. | 


Induciae 
Jeyales, - 


0 * i 4 
* 
Privileged 
_ fmmons» 
*S 2 Mes 2 , 
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the ſeſſion, is a writ in the King's name, iſſuing 
from his ſignet upon the purſuer's complaint, 
authoriſing meſſengers to cite the defender to 
appear before the court, and make his defences, 
Formerly, when a ſummons paſſed the Signet, it 
contained little more than the purſuer's name, 
and the date of ſigneting: Before citing the 
defender upon it, his name and the. days of 
appearance were filled up in the blank; but the 
libel-or declaration, ſetting forth the ground 
of action, needed not have been engroſſed in 
it, till it was called in court. By 44 S. 16. 
Feb. 1723, which was but temporary, the libel 


was ordained to be filled up in ſummonſes be- 


fore execution, with certain exceptions therein 
contained; and this act is made perpetual by: 
poſterior one, 39-740. 124. 
36. The days indulged by law to a defende, 
between his citation and appearance, to prepare 
for his defence, are called. induciae /egales, 
If he is within the kingdom, twenty one and 
ix days, for the firſt and ſecond diets of ap- 
pearance, muſt be allowed him for that pur- 
9 o+# and, if out of it, fixt and fifteen, De- 
tenders reſiding in Orkney or Zetland mult be 
eited on forty days, 168 5, c. 43. In certain 
ſummonſes which are privileged, the duct 
are ſhortened : Spuilzies and ejections proceed on 


fifteen days, 1503, c. 65. wakenings and tranſ- 


ferences, being but incidental, on fix ; ſee the 
liſt of privHeged ſummonſes, in Act. S. 29. Jun 
1672. A ſammons muſt. be executed, i. . 
ferved againft/the defender, ſo as the laſt diet 


of appearance may be within a year * 


6 


. 
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date of the ſummons; and it muſt be called 

within a year after that diet, otherwiſe it falls | 
for ever. Offence againſt the authority of the ( a... 
court, acts of malverſation in office, by any triable 
member of the college of juſtice; and acts of without 
violence and 0 mw” 2 committed during the ſummons. 
dependence I; a ſuit, by any of the parties, | 
may be tried without a ſummons, by a ſumma- 

ry complaint. 


ground. right, to the purſuer; who, after he 
had pre vai ted in one action, might inſiſt in the 
other, in ſo far as it contained more than he had 
recovered by the firſt. Our law knows no ſuch 
concourſe ; for where an action is in part penal, 
75 a removing, ſpuilzie, &. a purſuer who 

ricts his demand to, and obtains decree 
merely for reſtitytion, cannot thereafter bring 
anew proceſs for the violent profits. Yet the 
fame fact may. be the foundation both of a cri- 
minal and civil action, becauſe theſe two are 
intended for different purpoſes; the one for 
fatisfying the public juſtice, the otier for in- 
dempifying the private party: And'tho' the de- 
fender ſhould be abſolved in the criminal trial, 
for want of evidence by witneſſes, the party in- 
jured may bring an action ad "civilem effettum, 
in n which Ye 16 is intitled to refer the libel to mn 
defender's oath,” 

38. 8 actions 00 diferent kinds were ee 
competent, tho? upon the ſame ground of right, ton 
they could nat b \ the Roman fe be dude ations, 
in the ſame Abel, . 43. L. t. d. reg. jure; for 
every different ſpecies 4 action had a particular 
Jorma, which it „ the Pretor to ob- 
ſerve, 


75 


b _— = 
» 98 


37. Different civil actions were by the Ro- Concourſe 
man law” frequent] competent, on the ſame of actions. 
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ſerve, in remitting the cauſe to the judge. But 
where one had ſeparate claims againſt another, 
= all productive of the ſame ſort of action, he 
= might have thrown them into one libel, J. 52. 
= | § 14. pro ſocto ; becauſe there, as the actions 
1 Were of the ſame kind, one formula ſerved for 
.- all. By our forms, one libel may contain dif- 
1 ferent concluſions on the ſame ground of right, 


„ * , reſciflory, declaratory, petitory, &c. if they 
E _ be not repugnant to each other: Nay, tho” dif. 
| | ferent ſums be due to one, upon diſtinct grounds 
= |: of debt, or even by different debtors, the cre- 
v 1: ditor may inſiſt againſt them all in the ſame 
ps ſummons, 


2 dilatory - 39. Defences are pleas offered by a defender, 
 ' ' andper- for eliding an action. They are either dilatory, 
 - -emptory. which do not enter into the cauſe jtſelf, and ſo 
== can only procure an abſolvitor from the Jig pen- 
| dens: Or peremptory, which entirely cut off 
= j-- the purſuer's right of action, (quae perimunt 
5 cau/am). The firſt, becauſe they relate to the 
1 forms of proceeding, maſt be offered in limine 
judicii, and all of them at once, A# S. 20, 
3 Nov. 1718 16. But peremptory defences 
2 | may be pr8poned at any time before ſentence, 
* 4.2. C. /ent. reſc. but with the reſtriction con- 


* 


40. A cauſe, after the parties had litigated 


| 133 it before the judge, was ſaid by the Romans 
5 Litiſcon- to be litiſconteſted. By | litiſconteſtation | a ju- 

teſtation. dicial contract is underſtood to he entered into 
0 dy the litigants, by which the action is per- 
= petuated againſt heirs, even when it ariſes, er 
'F 2 delifto. By our law, litiſconteſtation: is not 


formed till an act is extracted, admitting the 
' - Hbel or defences to proof, 7. Feb. 1712, 1 


Tir. 2. Of Probation: 
gl allegations by parties to a ſuit, muſt 


be ſupported by proper proof. Probation - * ven 


is either by writing; by the party's own oath, 
or by witneſſes. In the caſe of allegations, 
which may be proved by cither of the three 


ways, a proof is ſaid to be admitted prout prout de 
d jure; becauſe, in ſuch caſe, all the legal ure; 


methods of probation. are competent to the 
party: If the proof he brings by writing be 
ame, he may have recourſe either to witneſſes 
or to his adyerſary's oath ; but, if he ſhould 


firſt take himſelf to the proof by oath, he can-. 
not thereafter uſe any other probation, for the _ 
reaſon ned $ 3.; and, on the contrary, a a 


purſuer, who had brought a proof by witneſſes, 


on an extracted act, was not allowed to recur 


to the oath of the defender, 18. Nov. 1737, 


M-Brair, Single combat, as a ſort of appeal Þy fogle 


combat; 


to providence, was, by our ancient law, admit- 
ted as evidence, in matters both civil and cri- 
minal, R. M. I. 3. c. 13-$ 4 It was reſtricted 


by St. R. III. c. 16. te the caſe of ſuch capital 


crimes, where no other proof could be had; 
and ſome traces of this blind method of trial re- 
mained in the reign of J. VI. 1609, g. 12. ; for 
even by that act the King might authorize 
duels on weighty occaſions, 


2. As obligations or deeds, Ggned by the by wri- 


party. himſelf, or his. anceſtors or authors, 
muſt- be, of all evidence, the leaſt liable to 
exception; therefore every debt or allegation 
May be 1 pp * proper eee in vn ting. 
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| 442 / Probation. Book I. 
A | The ties” eſſential 'to probative deeds 
J have been already explained, 3. 2. 3. et ſeq. 


* 


=  BFooksof Books of account kept of merchants, tradel 

$ | ene th men, and other dealers in uſineſs, thou not 
1 probative ſubſcribed, are probative againſt him who 
* for the keeps them ; and, in caſe of furniſhings'by 2 
3 merchant. ſhop-keeper, {och books, if they are regularly 
kept by him, ſupported by the teſtimony of 2 


2 ſſingle witneſs, afford a ſemiplena probatio in 


3 \ his favour, which becomes full evidence by his 
= own oath in ſupplement, Gosford, '5. June 1672, 
* Notorial Wood. Notorial inſtruments and executions 
aka by meſſengers bear full evidence, that the 


IN how far ſolemnities therein ſet forth were uſed, 1 
W probati o be invalidated otherwiſe than by a 
f falſchood Mut they do not prove any 5 


e facts therein averred, againft third 


Ag parties, nor are they evidence of the warrant 
on which they proceed: Thus, a ſeiſin does 


= | not rove the exiſtence of the relative charter, 
. | 20. Dec. 1664, Norvel; non enim creditur referent 
. | nift conſtet de relato, © HE Oy” 


probation 3, Regularly, no bbs right can be 

E «Arup f vel by Ris on Es pp, bY cha 
_*- reference,” of his adverſary; becauſe theſe are the bare a. 
* verments of parties in their own favour. But, 
* HK where the matter in iſſue is referred by one of 
Þ ttse parties to the oath of the other; fack' oath, 
though made in favour of the deponent hinifelf, 

is dechve of tae point; not becavfe 4 party's 
cath in his own cauſe is evidence, but becauſe 


= the reference is a virtual contract hetween the 
= litit Sants, by Which they are underſtèeod to 
== the "ilue" of the cauſe” upon What all be 
. depoſed: And thit contract is ſo ſtrictiy regard - 
. | "oa that — 3 who refers to the bath of he 

| 5 ot er 


Tit. 2, "Of Probation, 443 
other cannot afterwards, in a civil action, plead 


AQ en ee ue e general, an 


upon any deed againſt the party depoſing, in- 
conſiſtent with his oath, K. 31. To obviate 
the ſnares that may be laid for perjury, he, to 
whoſe oath, of verity a point is referred, may 
refuſe to depoſe, till his adverſary ſwear, that 
he can bring no other evidence in proof of his 
allegation, St. 4. 44. 2. The party to whom 
reference is made, in place of making oath, 
ſometimes defers the point back to his ad ver- 
ſary; but this is not indulged, unleſs it ſhall 
appear, from the circumſtances of the caſe, 
that he himſelf cannot depoſe in the matter re- 


- + dane 


| ferred to him with diſtinctneſs. 


4. A defender, though he cannot be compel- In what 


led to ſwear to facts in a libel properly criminal, caſes a 


- party may 


yet may, in treſpaſſes, where the concluſion is 8 


limited to a fine, or to damages ; e.g. in blood- depoſe:. 


wits, 13. Feb, 1634, Bailie of Melroſs ; in 


batteries, F. 24. uly 1678, Gordon; or in- 


juries, 2. Jan. 1736, Stuart. Wives are ob- 


iged to make oath, on debts contracted by 


them before marriage, 9. March 1627, fer; 
and executors. on debts due by the deceaſed, 


13. March 1627, ler; which oaths are ef- 2 oath 
fectual againſt themſelves, as to their proper gs In. 


intereſt : But the huſband cannot be affected by ly the liti- 


the wife 's oath; nor the relict, or others con- gants, 
cer ned in the executry, by that of the executor, 


gath o party cannot either hurt or benefit third 


13 
- 


. FH $3. being, as to them, res. inter alios acta, 


97 g. lo. de jure. A tutor's oath, though — 


it canngt bind his minor in a matter of debt, 


nitration done by the tutor, 12. Dec. 1661, 
Hepburn, FD 5 
5. As 


| oaths. qualified by ſpecial limitations reſtricting it, 


© Qualities oath, extrinſic. Where the quality makes 2 


orextrin> ferred to oath. Where the quality does not 
ie import an extinction of the debt, but barely a 
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444 0 Probation, Book Iv. 
Qualified 5. An oath upon reference, is ſometimes 


The qualities which are admitted by the judge 
as part of the oath, are called intrinſic, thoſe 
which the judge rejects. or ſeparates from the 


either in- part of the allegation which is relevantly re- 
triuße. ferred to oath, il is intrinſic. Thus, becauſe a 
merchant, ſuing for furniſhings after the three 

years, muſt, in order to make a relevaney, of- 

ter to prove by the defender's oath, not only 

the delivery of the goods, but that the price is 

ſit due; therefore, though the defender ſhould 
acknowledge upon oath his having received the 

goods, yet, if he adds, that he paid the price, 

this laſt part, being a denial that the debt ſub- 

fiſts, is intrinſic; fince it is truly the point re- 


counter-claim, or mutua pelitio, againſt the 
purſuer, it is held as extrinſic, and muſt be 
proved aliunde. The quality of compenſation 

is extrinſic, 9. Dec. 1664, Learnont; for com- 
penſation does not operate by our law 1% 
Jure. A creditor, in a holograph bond, is not 
obliged, even after the vicennial preſcription is 
elapſed, to prove that the debt ſill ſubſiſts, but 

ſimply, that the bond was ſigned by the debtor, 

1669, c. 9.; the quality of payment is therefore, 

in this caſe, extrinſic, and reſolves into a defence, 
being no part of the libel referred to oatn. 
In hat +6, One who ſues on a debt, conſtituted 
caſes is neither by writing, nor before witneſſes, muſt 
es 22 refer, not only its conſtitution, but ſubſiſtence, 
Vent In. to the defender's oath; ſince the oath of the 
wific, debtor, by which alone the debt ean be __ 


ought to be alſo effectual for a proof of its pay- 
ment: The quality therefore of payment or fa- 


tiskaction muſt, in ſuch caſe, be intrinſic, by 


the above mentioned rule, 14. Jan. 1737, 
Miffat. Yet a defender wiho, in his oath, ad- 
mits' the conſtitution of a debt, cannot get off 


by adjecting the quality of payment, where 


the payment ought, by its nature, to be vouch- 
ed by written evidence, 23. Dec. 1707, Brown. 
The obſervations made upon this point apply 
with equal force to the caſe where the de- 
fence of payment is referred by the defender 
to the purſuer: Thus, if the creditor ſhall de- 
poſe, that the money he received was not in 
payment of the debt purſued for, but in conſe- 
quence of a ſeparate bargain, the quality is in- 


ferred to 'oath, 27. Nov. 1705, Sinclair; but 


if he acknowledges that he received a ſum in 
payment, it will not avail him, tho? he ſhould 
add, that he had afterwards diſburſed it on' the _ 


debtor's account. 


7. Oaths of verity are ſometimes deferred Oaths in 


by the judge to either party, ex officio ; which, 
becauſe they are not founded on any implied 


contract between the litigants, are not finally 


deciſive, but may be traverſed on proper evi- 


dence afterwards produced; or the cauſe, if it 157-4 


has been purſued before an inferior court, may 


be advocated, in reſpect the judge had no good 5 
reaſon to examine the party. Theſe! oaths are are defer- 


commonly put by the judge, fot ee By 
lame orimperfe&proof, and are therefore called, 


vouchers ; 


fopplying | 
oaths in ſupplement. There are frequent in- fe& proof. 
ſtances of them, in that ſort of diſburſement _ 
by factors, which does not eaſily admit of 


[ 
[1 


Lions; 


2 
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vouchers; or in furniſhings by merchants, the 
quantity or prices of which are not fully pro- 
ved by witneſſes. Where the evidence brought 
| betore the judge does not amount, even to 3 
femiplena provatio, M ought not to take the 
puarty's oath in ſupplement, F. 28. Dec. 16g;, 
Re. era Thomſon, After a party depoles, upon a re. 


| mination ference, either of his adverſary or of the judge, 


of a par- | 
ty hog al. in general terms, he cannot be re-examined 


ways al · upon any particular fact which may involve him 
lowed. in perjury, Dirl. 453. And leſt parties ſhould 
be led into the ſuſpicion of that crime, the 
court, where ſpecial interrogatories are to be 
put, begin- with theſe, and then proceed to the 

8 general one; ſee Diction. vol. 2 * r 
. _ 3. To prevent groundleſs allegations, oaths 
umme of cilumny have been introduced, by which 
either party may demand his adverſary's oath, 
that he believes the facts contained in his libel 
or defences to be juſt and true, 1429, c. 125. 
eres Fg As this is an oath, not of verity, but only ofo- 
opinion; Pinion, the party who puts it to his adverſary, 
does not renounce other probation, St. 4. 44. 
20. ; and therefore no party is bound to give an 
dath of calumny, on recent facts of his on, Af 
S. 13. Jan. 1692; for ſuch oath is really an 
eannot be qath- of verity. Formerly, parties, even after 
put, after they had proved their allegations, might hay; 


a full 


proof; been compelled ta ſwear de calumma, 1 3. Jan 


1625, Lord Duffus,; but theſe oaths are now con- 
ined to the caſes where the proof is not yet 
brought, or where it is defective, F. 22. Hes. 
nor in-re- 1699, Lay. They do not take place in reduc: 
improba- tions: imprabations before production; for the 
ions; Purſuer's allegation that the writings called for 
are falſe, is founded merely in a Aclio fur is, * 
1 N e 


6: ⅛ 1 


à recent nd to which he himſelf” Was privy, 
his bath is conſidered as 4 differmbling of the 


= 
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U is not incoofiftent with his belief that they 

we genuine, Dalr. 159. They have not been ſo 22 
frequent ſince AT. S. 1. Feb. 17 15, $ 6. where 
by any party, againſt whom a fact ſhall be al- 

raved, is obliged, without making oath, to 

confeſs or deny it; and, in caſe of calumnious 

denial, is ſubje ted to the expence that the o- 

ther party has thereby incurred. 

9. In all oaths, whether of verity or can A party 
ny, the citation carries, or at leaſt implies, a not com- 
certification, that if the party does not appear eng u. 
at the day aſſigned for depoſing, he ſhall be held * 
held pro confeſſo; from a preſumption of his  confe 153 
conſciouſneſs, that the fact upon which he de 
clines to ſwear makes againſt him; but no pap 
ty can be held pro confeſſs, if he be in the 
kingdom, without a previous perſonal citation 
bfed againſt him. The court of ſeſſion are in 
uſe to reſtore the party, who offers de recenti 
to purge his contumacy, upon refunding to his 
adverſary the expence he has been put to by 
the delay; but no perſon will be reſtored ex in- 
tervallo, where the adverſe party is in danger 
of loſing his other probation, by the death of 
the iitgeſſes,” unleſs on the | moſt pregnant 
1 Where one is reſtored ex juſtitia, e. g. ba e may 

cauſe he was not legally cited, the effect of br Zed 4. "4 
the certification is entirely taken off, Harc. 74 l. ther er 
but if he be reſtored 2x gratia, and happens to /ufiiria or 
die before depoſin g. the preſumptive confeſſion ex gratia. 
operates againſt his heir. Tho” an oath which oak + 
reſolves into a non memini, cannot be ſaid to which re. 


folves iut 
prove any point, yet where one ſo depoſes upon = BY 8 


miau. 


GL. 2 „ 


E 
x] 
3 
a 
N 
24 
* 
{ITS 
at * 25 
x 
8 
"3 
+50 
1 * 
Hl 
$3 
8 
2 
* 4 
« 
48? 
3 
0 
85 
* 
* 
'M 
TH 
4 
wo 
=} 
. 
4 
ne 
8 
22 
8 
2 S 
< 
5. # 
3 
x29 
7 
* 
$5 + 
1. 
"7 
* 
"2.30 
** — 
** 
* 
* 
| 
; 7 
** : 
* 


T r ET Oat 
£ , * , * i ; N K 2 P 2 = 1 * we * 2 . 5 
„„ a 3. WEE HOG Rs * 2 wth, 5. E N **. ' 1 — * Wr. 
R C eee 8 , PB EC CITY CO on . 0 ' 
— — — ; — — - | 
* of - ——— — — 2 — bo - 0% Saber <4 «bw — - —— 
* * 


* 1 e 
ee eee 


ebe, 


2 - b * OO” np - a * 
"7 5 ks 2 - - 4 — — i — $$» — 8 222 - 2 — 4 
5 — IEP 1 ener onto we Mor „ LE mw — r p * N o 8 - A = * Fi. 
777 rr / n . 7 vo! ie r Fu n * CASE ETSY 
4 — : * * f = 7 * 7-5 , NES ES pk +5 * * * I * 5 > . * c 
8 — FL. . 2 D 3 EE >) : \ * * 
— — * — 
—— EIT — 2 


— — 
— 


Ps ee. 
* 
— 

— 


r 
— 


4 Of Probation... Book I 


- - truth, and he is held pro confeſſo, as if he had 
rrrefuſed to ſwear, 6. Feb, 1675, Irvine. 
oath „ 10. An oath in item, is that which the 
lem; judge defers to a purſuer, for aſcertaining ei. 
ther the quantity or the value of goods which 
have been taken from him by the defender 
without order of law, or the extent of his da- 
it obtains mages. An oath in litem, as it is the affirma- 
only in tion of a party in his own behalf, is only allow. 
ed where there is proof that the other party 
has been engaged in ſome illegal act, e. g. ina 
ſpuilzie, or in an unwarrantable intermeddling 
with the purſuer's goods; or where the pub- 
lic policy has made it neceſſary, as in the caſe 
of nautae, caupenes, ſtabularii, 3- 1. 11. This 
oath, as to the quantities, is not admitted, where 
there is a concurring teſtimony of witneſſes 
| _ brought in proof of it, ſee F. 16. Fan, 1697, 
"> © Fa, When it is put as to the value of goods, 
modifica- it is only an oath of credulity ; and therefore 
don. it has a 


ways been ſubject to the modification 
of the Lords, Harc. 740. : But as a further 

check upon exorbitant values that may be 

E by the party on his own goods, the court 

bas, by the later practice, ordained the pup: 

ſuer, before making oath, to exhibit a ſpe : 
cial condeſcendence of the prices, with the 
grounds on which it proceeds, which they tax 

das they ſee reaſonable, and then admit the oath, 
not exceeding ſuch previous modification, 19, 
77 Io TS ee 
Probation 11. Anciently, when writing was little uſed, 
by wit: moſt points might have been proved by wit- 
rel. neſſes, R. M. J. 3. c. 1. §H 6. 22. 23. Oc. : Even 
that poſſeſſion, Which is eſſential to heritable 
rights, depended on the teſtimopy of the pares 
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uriae, 2. 3. I5-; but after writing came to 
be a more general accompliſhment, the lubrici- 
ty of teſtimonies made it neceſſary to brin 8 
probation by witneſſes within a narrower com- 
paſs. By a conſtitution of Ch. IX. of France 
dated 1566, all contracts for ſums exceeding 
joo livres muſt be reduced into writing. The rejected 
aw of Scotland, tho' it has not carried this u 
point ſo far, rejects the teſtimony of witneſſes, bove 
1. In payments of any ſum above L. 100 Scots, L. 100 
all which muſt be proved either ſcripto vel ju- Scott: 
ramento, by der S. 8. June 1597. 2. In all in gratui- 
gratuitous promiſes, which, tho? for the ſmalleſt tous pro- 
trifle, cannot be proved by witneſſes; ſince as miſes ; 
their force depends entirely on the import of the 
words uttered by the promiſer, he may be miſ- 
underſtood by inattentive hearers, 19. Jan. 

1672, Deuc bar. 3. In all contracts, where ia con- 
writing is eicher effential to their conſtitution, trads 
3. 2. 2, or where it is uſually adhibited, as in *here 
the borrowing of money. And it is a general FOE. 
rule, ſubject to the reſtrictions mentioned in the ted; 
next 5, that no debt or right, once conſtituted 
by writing, can be taken away by witneſles, J. 
1. C. de teſtib. Ke 

12. On the other part, probation by witneſ- In what 
ſes is. admitted to the extent of L. 100 Scots, a ſes. _ 
in payments, nuncupative legacies, and verbal ie 
agreements which contain mutual obligations, L. 100 
26. June 1706, Anderſon, And it is received Scors : 
to the higheſt extent, 1. In all bargains which 1a chat 
have/known engagements naturally ariſing from caſes, to 
them, concerning moveable goods. 2. In facts the bigh- 
performed in ſatisfaction, even of a written obli- ©? extent. 
gation, where ſuch obligation binds the party 
preciſely to the performance of them, 2 5. Nov. 
10 e 1624, 


te 
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1624. Biſſet, —7. Fan. 1662, E. Lauderdale, 

3. In facts which with difficulty, admit of a 

proof by writing, even tho? the effect of ſuch 

proof ſhould be the extinction of a written ob. 
ligation, eſpecially if the facts import fraud or 
violence; thus, a bond is reducible ex. dolg, 

on a proof by witneſſes. Laftly, all intromiſ- 
ſion by a creditor with the rents of his debtor's 

_ eſtate payable in grain, may be proved by wit- 

neſſes, 4+ Feb. 1671, Wiſhart, —2. Dec. 1675, 
Thomſen ; and even intromiſſion with the ſilver- 

Tent, where the creditor has entered into the 

total poſſeſſion of the debtor's lands, 25. Far. 

WEE 0G TT 8 
What per- 13. No perſon, whoſe near relation to ano- 
ſons are ther bars him from being a j | 
rejected as 168 1, c. 13. can be ad as à witneſs for 
wirneſſes: him; but he may, againſt him, 24. Nov. 1799, 
near re- Monteith; except a wife or child, who cannot 
lations; be compelled to give teſtimony againſt the 
 _ huſband or parent, 0b reverentiam perſona, et 
metum perjurii, F. 23, July 1700, Erſkine, — 

ecd. die, Drummond, Tho' the witneſs, whoſe 
propinquity to one of the parties is objected to, 

be as nearly related to the other, the objection 

ſtands good, New Coll. 48. The teſtimony of 
domeſtic domeſtic ſervants is rejected. becauſe of their 
fſervaits; dependence on their maſters; but that of handi- 
_ __.._ craftſmen. is admitted for thoſe who employ 
n 26. Feb. 1685, Erſkine. Formerly 
| moveable moveable tenants, i. e. tenants who have no 


tenants; ritten tacks, were diſallowed, from the pre- 
ſumed influence of their landlords aver them; 
but now, ſince that influence is much worn out, 
our preſent price admits them, 18. Jo 

1735, Blackader, os £ 


„ 


+ . on 


734 The 


udge in his cauſe, 
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4 The teſtimony of 3 perſons is re- infamous 
jedted, i. e. perſons who have been guilty of perſons; 
- crimes that law, declares to infer infamy, or 
who have been declared infamous by the ſen- 
tence, of a judge; but nfamia facli does not 
diſqualify a witneſs, 31. Jan. 1671, Lady 
Milton. Popils are inhabile witneſfes; being, pupils; 
in the judgment of law, incapable of the im- 
preſſions of an oath. The teſtimony of women women ; 
is always received, when it is neceſſary, i. e. 
when the fact cannot be proved without them; 
and it is ſeldom admitted, where other witneſ- 
ſes can be had,, Feb. 1730, Dunbar, — 13. Fan. 

1736, Wiſeman, Near kinſmen or domeſtic 
ſervants may, where there is a penury of 
witneſſes, ariſing from the nature or circum- Witneſſes 
ſtances of the fact, be received cum nota; that received 
is, their teſtimony, tho” not quite free from d notes 
ſuſpicion, is to be conjoined with the other e- 
vidence, and to have fuch weight given it as 

the judge ſhall think it deſerves. 

| 15 "Al witneſſes, before they are examined Witneſſes 
in the caufe, are purged of partial counſel, that eech 
is, they muſt declare, that they have no inte- oll. 
reſt in the ſuit, nor have given advice how to 
conduct it ; that they have got neither bribe nor 
promiſe, nor have been inſtructed how to . 

poſe; and that they bear no enmity to either 

of the parties. Theſe, becauſe they. are the Vitalia 
points put to a witneſs before his making teftimonit, 

oath, are called initialia teſtimonii. Where a 
party can bring preſent proof of a witneſs's 
partial counſel, in any of the above particu- 
lars, he ought to offer it before the witneſs 
be Twor ; Wo. becauſe ſuch objection, if it 15 
cannot de inſtantly verificd, will be no bar to 


"wo 


I be ac- 
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Proteſta- the examination, law allows the party in that 


452 


tion for 


caſe to proteſt for reprobator, before the wit- 


reproba- nefs is examined; i. e. that he may be after- 


. tor, 


ty, or other inhability. 
LA 16. The Lords, by the former practice, ad- 
bs _— mitted action of reprobator, tho* no ſuch pro- 
admitted. teſtation had been entered, ſo long as ſentence 
not only Was not pronounced in the principal cauſe, pro- 
before vided it could be admitted without damage to 
ſentence, him who had cited the witneſs, F. 13. Ju 
: 1700, Goodin: But by our preſent cuſtom, re- 
probators are not received, unleſs ſpecially pro- 
teſted for at the examination of the witneſs, 
even tho” he who ſummoned him can qualify 
no loſs by the intermediate death of others, 
whom he might have brought for proof of the 
but after ſame facts, 5. Jan. 1737, 1 Reprobs · 
. tor is competent even after ſentence, where 
e proteſtation is duly entered, 26. June 1623, 
Cochran ; but in that caſe, the party infiſting 
muſt confign I. 100 Scots, which he forfeits 
if he fuccumb, 3. Dec. 1635, Robinſon. This 
The wit. action muſt have the concurrence of the King's 
veſs maſt Advocate, becauſe the concluſion of it imports 
be made a perJury ; and for this reaſon, the witneſs muſt 
party. === a party to it, 9. Nov. 1676, Pa- 
"Diligence 17. The interlocutory ſentence or warrant, 
- againſt by which parties are authoriſed to bring their 
witneſſes. proof, is either by way of act, or of incident di- 
ligence. In an act, the Lord Ordinary who pro- 
nounces it. is no longer judge in the proceſs; 

but in an incident fl pine which is common 


wards allowed to bring evidence of his enmi- 


granted upon ſpecjal points that do not exhau 
the cauſe, the Lord Ordinary continues judge. 
If a witneſs does not appear at the day fixed by 


the 


« 
1 — —— 


egg A 
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the warrant of citation, a ſecond warrant is 


nted of the nature of a caption, containing a 
command to meſſengers to apprehend and bring 


him before the court. Where the party to Circum- 


whom a proof is granted, brings none within 


duction 
for not 


the term allowed by the warrant, an interlo- proving. 


cutor is pronounced, circumducing the term, 
and precluding him from bringing evidence 
thereafter. The word circumduce is uſed nearly in 


the ſame ſenſe, I. 73. $ 1- 2. de judic. Where evi- concluded 
dence, is brought, if it be upon an act, the aus, 


Lord Ordinary on the acts, after the term for 
proving is elapſed, declares the proof conclu- 
ded, and thereupon a ſtate of the caſe is pre- 
pared by the Ordinary on concluded cauſes, 
which muſt be judged by the whole Lords; but 
if the proof be taken upon an incident dili- 
ence, the import of it may be determined by 
the Lord Ordinary in the cauſe. 


18. Where facts do not admit a direct proof, Preſump- 


reſumptions are received as evidence which, tions 


in many caſes, make as convincing a proof as the 
direct. Preſumptions are conſequences dedu- 
ced from facts known or proved, which infer 
the certainty, or at leaſt a N probability, of 
another fact to be proved. This kind of pro- 
bation 1s therefore called artificial, becauſe it re- 
quires. a reaſoning to infer the truth of the 
point in queſtion, from the facts that already 
appear in proof. Preſumptions are either, 1, ju- 


ris et de jure; 2. juris; or 3. homints or judicis. 


The firſt ſort obtains, where ſtatute or cuſtom ri et 


eſtabliſhes. the truth of any point upon a pre- de ju 


ſumption ; and it is ſo ſtrong, that it rejects 
all proof that may. be brought to elide it in ſpe- 
cial caſes. Thus, the teſtimony of a witnels, 
who forwardly offers himſelf without being 

1 1 cited, 


* * 


'« #4 
s« SA 5 
- 


rejected, let his c 
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cited, is, from a preſumption of his partiality; 

Ky 2. be ever ſo fair; and 
thus alſo, a minor, becauſe he is by law pre- 
ſumed incapable of conducting his own affairs, 


is, upon that preſumption, diſabled from acting 


without the conſent of his curators, though he 


punch ſhould be known to behave with the greateſt 


* 


. 


5 


are not to be preſumed, without evi 


hs 


farmed from what commonly happens, may be 
_. _ clided, not only by direct evidence, but by o- 
ther conjectures, affording a ſtronger degree 


Fillio in- 20. A fctio juris differs from a preſumption. 
- Things are preſumed, which are likely to be 
true; but a 1577 of law aſſumes for truth 
What is either c * „i as 
probably falſe as true. Thus, an heir 1s Reines 
5 ty nenen 


prudence. Many ſuch preſumptions are fixed 
by ſtatute, 1592, c. 145.— 162 1, c. 18.1690, 


19. Preſumptiones juris are thoſe, which our 


Jaw-books or deciſions have eſtabliſhed, with- 


out founding any particular conſequence up- 
on them, or ſtatuting /uper praſumpto, Moſt 
of this kind are not proper preſumptions infer- 


red from poſitive facts, but are founded mere- 
ly on the want of a contrary proof; thus, the 
legal preſumptions for freedom, for life, for 


innocence, &c. are in effect ſo many negatiye 
propoſitions, that ſervitude, death, and [ 
ence 


brought by him who makes the allegation. All 


of them, whether they be of this ſort, or pro- 


per preſumptions, as they are only conjectures 


of probability to the contrary.  Praeſumptiones 


 fldicir, hominis or judicis, are thoſe Which ariſe daily 


from the circumſtances of particular caſes; the 
ſtrength of which is to be weighed by the 


tainly falſe, or, at leaſt, is 3s 


0 4 
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or acer in law, as the ſame perſon with 


his anceſtor ; thus alſo writings, againſt which. 


certification. is obtained in a reduction · impro- 
tion, are adjudged to be falſe, fone juris, tho! 


the moſt convincing proof ſhould be brought 
that they had once exiſted, and were genuine, | 


Fictions of law muſt, in their effects, be al-. 


ways limited to the ſpecial purpoſes of equity, 
for which 182 were introduced; fee an ex- 


auple, 4 J. 5. : | 7 * | we; = 


: Ti T. 3 Of Sentences and their Execution, 


erst would be e uncertain, if 


debateable points might, after receiving a 
definitive judgment, be brought again in que- 
ſtion, at the pleaſure of either of the parties: 
Every ſtate has therefore affixed the character 


of final to certain ſentences or decrees, which Res Judi 


in the Roman law are called res Judicatæ, and cats.” 


which exclude all review or rehearing. 


2. Decrees of the court of Seſſion, are lads Decrees of 
edlen is 


in foro contradictorio, where both parties have © 


litigated the cauſe, or in abſence of the defend- fore. 


er. Decrees of the ſeſſion in foro cannot, in 
the general caſe, be again brought under the re- 
view of the court, either on points which the 
parties neglected to plead before ſentence (which 
we call competent and omitted), or upon points 

leaded and found inſufficient (proponed and 


repelled), 1672, c. 16. f 19. But dee when: 
though in foro, are reverſible by the court, caſes redu- 


where either they labour under eſſential nul- 
| ities, e. g. where they are ultra petita, or not 
* © conformable 


oy 


eible. 
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conformable to their grounds and warrants, or 
founded on an error In calcul, &c. ; 5 Or where 
the party againſt whom the. decree is. obtained 
has thereafter, recovered evidence ſufficient to 
_ overturn it, of which he knew. not before, St, 
4. 1. 1 ry, „ 

ties might karmerly! reclaim againſt 
che PN e of the ſeſſion, at any time before 
extracting the decree, no judgment was final 
till e o but now, A ſentence of the inner- 
Tos con- houle, either not rechimed. againſt, within fix 
ſecutive ſederunt· days after its, date, 4d S. 9. Ful 
Ie 1709, or adhered to upon a reclaiming bill 


8 though it cannot receive execution till 9 
makes the emen t final as to the court of 
ſeſſion, 4 S. 2 AY 1718... And, by an 

Time li- order of the bone of 175 March 1725, 
wited for no appeal is to be re by, them from ſen- 
vppeals. tences * the ſeſſion — Ave years from ex- 

a ; unleſs th ven dotted 
ino . . huſ - 


e inter- 


1 an Ordi dinary preferred, 


— 4 N 3 ** 


inen S. 9. 4 
te rer in, ablence of 


mu 


— 3 have 
425 1% as to him; for 
aber 755 efen er. 8 not appear, he cannot 

be ſaid to DIVE 1 bimſelf, by. the judi- 
cial contract en lied in Sekcanteſta 


ſence, are W 
not res Ju- 
| ficats. g 


tion: A party TINA 15 RY be reſtored againſt 
* OR * the n his coſts in re- 


covering 


lit 3. aud their enerutian. 157 


covering them. The ſentences of inferior courts 
may be reviewed by the court of ſeſſion, de. 
fore decree, by advocation. 1. 2. 20. and after 
decree, b. ſuſpenſion or reduction J which two A 
aſt are alſo the methods of calling in queſtion * - 
ſuch decrees of the ſeſſion itſelf, as can again 
be brought under the review of the couft. 
5, Reduction, 4. 1. 5. — 18. is the proper re- Sentences, 
medy, either where the decres has already ed ei. 
received full execution by payment, or Where ther vo 
it decrees nothing to be paid or performed, but redudion, 
imply declares a right in favour of the purſuert. 
dyſpenſion T 


is that form of law. by which the or ſuſpen - 
elfect of a ſentence-condemnatory, that has not . 
yet received execution, is ſtayed or poſtponed. 
till the cauſe be again conſidered. The firſt ſtep. 
towards ſuſpenſion is a bill preferred to the 
Lord Ordinary on the bills. © This bill, when 
the deſire of it is granted, is a warrant for ii. 
ſuing letters of ſuſpenſion which paſs the ſign ee: 
but, if the preſenter of the bill ſhall not, With 
in fourteen days after paſſing it, \expedite the, ner 
letters, execution weren on the ſentence, 
4. §. 3. July 1677. ; Suſpenſions of decrees, 
in fors cannot paſs, but by the whole Lords in 
time of ſeſſion, and by three in vacation time; 
but other decrees may be ſuſpended by any one | 
of the. judges, , 5 ra be 125 1 5 27 * 5 Jie 

6. As; ſuſpenſion has the effect of ſtaying Suſpenders 
the execution of the creditor's legal diligence, mul, give 
it cannot, in the general caſe, paſs Without 
caution, given by the ſuſpender to pay the debt. 
in the event it mall be found due, ſee A# S. 29. 

an. 1650. Where the ſuſpender cannot; from 

low or ſuſpected circumſtances, procure un 
SE Mam _queſtionable 


\ 


* 


* 


. 


Fg * 


penſion 
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Juratory queſtionable ſecurity, the Lords admit juratory 


- caution. caution, i. e. ſuch as the ſuſpender ſwears is the 


. beſt he can offer; but the reaſons of ſuſpenſion 
are, in that caſe, to be conſidered with parti- 
cular accuracy at paſling the bill, 4 S. 9. 

Nov. 1682, The nature of the obligations, a. 
„ riſing from this judicial cautionry is explained, 
in what 3. 2. 26, Iiecrees in favour of the clergy, of 
3 155 zuniverſities, hoſpitals, or pariſh ſchool- maſters, 
cangot for their ſtipends, rents, or ſalaries, cannot be 
paſs on ſuſpended, but upon production of diſcharges, 
caution. or on .confignation of the ſums charged for, 


40669, 4. 6. 6e, 4 A charger, who 


1 


> thinks himſelf ſecure without a cautioner, and 
Wants diſpatch, may, where a ſuſpenſion of his 

.,. diligence. is ſought, apply to the court to get 
the reaſqns of ſuſpenſian ſummarily diſcuſſed 
F on the bill. BIRLA ORD SOHO VIEWIETE £7. 


- 


Svſpen- 5. I hough he, in whoſe favour the decree 


| Gon, when fuſpended is. pronounced, be always called the 


compe- 


tent, Charger, yet a decree niay be ſuſpended before 


x charge be. given. on. e Nay, fupenfion © 
competent even where, there is no decree, for 


=, Warrant. to cite the charger; and it is likely 


cannot 


; 15 of 


* 
1 
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of the election of a  magiſtracy, Fb. 1722 
Magiſer. of Edinburgh. If upon diſcuſſing the 
letters of ſuſpenſion, the reaſons ſhall; be ſuſ. Preree of | 


: a ; e (ulpen- 
tained, a decree is pronounced, ſuſpending the gs“? 2 


letters of diligence on which the charge was gi- 
ven fimpliciter;, which is commonly called a de- 
cree of ſuſpenſion, and has the ſame force with 
a reduction, as it takes off the effect of the de- 
cree ſuſpended to perpetuity. If the reaſons Peeree 
of ſuſpenſion be repelled, the court find the let- 2 
ters of diligence orderly proceeded, i e. regu- pro oo 
larly carried on; and they ordain them to be proceeded. 
put.t0-Hrther; esecutian n. dt 5c 
8. Decrees are carried into execution, by di- The exe- 
ligence, either againſt the perſon, or againſt daten of 
the eſtate of the debtor. The firſt ſtep of 1. 
perſonal execution was anciently by letters paſ- perſonal, 
ſing the ſignet, which were called letters o 4 
four forms, becauſe; the debtor was thereby forms. 
charged to make payment, four times ſuccei:- 
fively, each charge upon three days. By the 
fourth, he was charged either to pay the debt, 
or to enter himſelf into a priſon ſpecified in the 
letters; and, if he did neither within the days 
of the charge, the meſſenger was directed to 
denounce him rebel; which ſeverity was thought 
juſtifiable, becauſe the debtor might have pre: 
vented it by entering into priſon Letters of and by - 
horning were not authoriſed to paſs upon liquid letters of 
debts: till 1584, c. 139. but letters of four borning. 
forms appear to have alſo continued in uſe till 
the year 1613; ſee Sp. Pr. p. 149, 150 Be- 
fore horning could paſs on the decree of an in- 
ferior judge, the decree was, by our former 
practice, to have been judicially produced be- 

fore the ſeſſion, and their authority inter- 


i 
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poſed to it by a new deere which, becauſe it 
Wa, made ont in the preciſe terms of the other, 
Decree- was called a decree· conform: But now. letters 
conform. Gf m may be granted by warrant of the 


court without the dec cer of u decrec. conform, 
on the decrees of magiſtrates of boroughs, 
Heriffs, admirals, ' and commiſſiries; 1592, c. 
"177.=16c6, c. ro—T609, c. 15. 1612, .. 
Letters of horning were ſometimes direQed 

.. againſt all and ſundry, without any previous 
+.» decree, or even citation, Sf. 4. 3. 25. as letters 
againſt pariſhioners. for building church-yard- 
_ dikes, in conſequence of 1597, c. 232. or againſt 
the heritors of = pariſh for the payment of ſti- 
General: pend. Theſe general letters were declared, by 


93 


letters of 1592, c. 140 to be no foundation for denoun- 


horning 

© eing an perſon who was not previouſly cited 
| 4 to den! and ſee the letters directed againſt 
cc». him; and now, by 169, c. 3. no general 


letters can iflue, except for the King's reve- 
nue, or r mituſters Wend © or The cops * 
of Fey? und. 

the debtor does not obey he will of 
e letters of horning, within the days of the 
charge, 2 5. + the. — after ' denoun- 
eing him rebel, and regittring” the 'orning, 


Letters of 2. §. 25. 26. may apply tor letters of caption, 
caption.” , which centain à command, not only to meſ- 


ſengers, kut to magiſtrates, to apprehend: and 


Concur impriſon the debtor. All meſſengers and ma- 


rence of giffrates, who refuſe their aſſiſtance in exe- 
d cuting che caption, ate Hable ſuhſidiaris for 


and magi- 


dates. the debt; and fuck ſubſidiary action is ſupported 


by the execution ot the meilenger employed by 
the creditor, exprefling that they were charged 
to concur,” and would not. By magiſtrates are 
OO underſtood, 


e mos we wnurP cg = 
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underſtood, only ſuch as the law obliges to have 
ſufficient priſons, as ſheriffs, 3 bailies of 
ſubſiſting boroughs of regality, or magiſtrates 
of royal -boroughs: Hence a bailie of a borough 
of barony cannot be charged to execute a cap- 
tion, 13. March 1623. Bailie of Duns... Let- 
ters of caption contain an expreſs warrant to 
the meſſenger. in caſe he cannot get acceſs, to 
break open all doors, and other Jock. faſt places, 
— he is to ſearch. 
o. Law ſecures Peers and married women What 
— perſonal execution by caption, upon (i- perſons ſe- 
vil debts Pupils are ſecured by ſpecial ſtatute, A. a- 
1696, c. 41. No caption can be executed a- Saint 
fainſt a debtor, within the precincts of the Ption. 
King's palace of Holyroodhouſe: But this pri- Privilege 


— of ſanctuary afforded no eur to Cri- ol ſandu- 


minals, as that did which was, by the canon 7. 
law, conferred on churches and religious houſes. 
The King's caſtles are not intitled to this Protedion 
privilege, Fal, 2. 216. Where the per- *xainkt 
ſonal preſence of a debtor, under caption, is Ption. 
neceſſary in any of our ſupreme courts, the jud- 
ges arc empowered to grant him a protection, 

r ſuch time as may be ſufficient for his coming 
and going, not exceeding a month,. 168 1, c. 
e nr. 

11. After a debtor is impriſaned, hes ought Priſoners 
not to be indulged the benefit of the air, not mult be 
even under a guard; for creditors have an in- cloſely 
tereſt, that their debtors be kept under cloſe — 
confinement; that, by the ſualor carceris. 
they may be brought to pay their debt: And Magi». | 
any magiſtrate or jailor, who ſhall. ſuffer the 3 
priſoner to go abroad, without a proper atteſta- ble 72 
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462 / Sentences Book IV, Int. 
health, is liable ſubſediarif for the debt, by 42 Nager 


S. 14 June 1671. Magiſtrates are in like Won 

manner liable, if they ſhall ſufter a priſoner to Mn: 

eſcape, thro? the inſufficiency of their priſon, M.j{ 

Art S. 11. Feb. 1671 : But, if he ſhall eſcape I dir 

under night, by the uſe of inſtruments, or by nei 

open force, or by any other accident which ind 

cannot be imputed to the magiſtrates or jailor, W na 

they are not chargeable with the debt; provi. he 

de they ſhall have, immediately after his e- . 

Forts of ſcape, made all poſſible ſearch for him. Regularly, 1 
liberativg NO Priſoner for debt upon letters of caption, tho thi 
a priſoner. he ſhould have made payment, could be re- in 
lleaſed without letters of ſuſpenſion, containing ij 

5 1 a charge to the Jaulor to ſet him at liberty; be- fk 

© cauſe the creditor's diſcharge could not take of 2. 
the penalty incurred by the debtor for contempt Wl v 
\ of the King's authority : But, to ſave unnece. MM git 

; . expence to debtors in ſmall debts, jailors Ml de 
ate by Ad S. 5. Feb. 1675, empowered to let an 

80 priſoners. where the debt does not exceed at. 

200 merks Scots, upon production of | a dif- ne 
3 in which the creditor conſents to his ſu 

releaſe. See Act S. 18. Fuly 1750. 8 
Libera- 12, Our law, from a e eee of com- 55 
© Hom, alk; allows: inſolvent debtors to apply for a d 
upon ceſio releaſe from priſon, upon a 1 bonorum, 1. 6. 10 
donor um, upon their making over to the creditors all W m 
their eſtate, real and perſonal. This muſt be p1 

inſiſted for, by way of action, to which all the p 
creditors of the priſoner ought to be made par- m 

muſt pro- ties. The priſoner muſt, in this action, which te 
ceed an is cogniſable only by the court of ſeſſion, ex. © 
ron hibit a particular inventory of his eſtate, and W d 
"INI that OY an no n eſtate ter is 

1-1 rein 


/ 
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therein contains; and that he has made no 
conveyance of any part of it, ſince his impri- 
ſonment, to the hurt of his creditors. He muſt 
o make oath; whether he has granted any 
diſpoſition of his effects before his impriſon- 
nent, and condeſcend on the perſons to whom, 
ind on the cauſe of granting it; that the court 

may judge, whether, by any colluſive practice, 
he has forfeited his claim to liberty, 4% 8. 
1. Dec. 168 5, and 8. Feb; 1688. 75 

13. A fraudulent bankrupt is not allowed it is not 
this privilege; nor a criminal who is liable in competent 
an allythment or indemnification- to the party N 
injured or his executors, tho? the crime itlelf ? 
ſhould . be e ne by a pardon, Fate 
2.230. A diſpoſition granted on a 5 


wrum is merely in farther ſecurity to the cre- giz fa 


ditors, not in ſatisfaction or in ſolutum of the 
debts. If, therefore, the debtor ſhall. acquire 
any eſtate after his releaſe, ſuch eſtate may be 
attached by his creditors, as if there had been 
no ci, except in ſo far as is neceſlary for mw 


lubſiſtence, J. 4. pr. de cefſ. bon. — . Att. c. 7 
§3. Debtors, who are ſet free on a 22 b 


 bonorum, are obliged to wear a habit proper to habit. 


dyvours or bankrupts. The Lords are, by 
1696, c. 5. prohibited to diſpenſe with this 


mark of 1 x 198 0 unleſs, in the ſummons and 


proceſs of ce/fro; it be libelled, ſuſtained, and 
proved, that the bankruptcy proceeds from 
misfortune. And bankrupts are condemned 
to ſubmit to the habit, even where no ſuſpicion 


of fraud lies 2 them, if they have been eee 
N | 


dealers! in an illicite trade, New Coll. * 8 
14. Where a priſoner for debt declares up- 


/ priſoners 


on oath, before the magiſtrate of the juriſdic- muſt either 


9 chat he has not where with to maintain him- be ,j;. 


elf, mented, 
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TY OY andy; by: 1696, k, 32. ſet 
on che him at liberty, if the creditor, in conſequeiice 
of of Whoſe diligenee he Was ämpriſoned, does 
* not aliment bin within ten days 1 ue intimation 
made for that purpoſe, But the magiſtrate 
may, an ſuch caſę, detain him in priſon, if he 
chuſes to bear the burden of the aliment, ra- 
ther than 1 him, 26. Feb. 171 66 Gier. 
en. This akte, which is uſually led the 
act of grace, is limited to the caſe ben 
* { ſoners| or civit debts : No Priſoner: SOUS 200 
can claim the benefit of it Who is committed, 
either for not, performing, a fact in his own 
power, E g. Dec. 1709, Rot, or for n wi 175 
ing a Se dee; ariſing « ex dich Nov. 
1238, Mart . 155 jt 5 


or li 
_ 
act 


| Freention | 18. Decrees apo exrented againſt Fon 


againſt able eſtate af the debtor by arreſtment hn 
the debt poinding,' B. 3. . C.; and N his heri 
or's e- table cite, by. inhibition, B. 2. 7. l 0rd 
_ judication, B. 2. T. 12. Letters of poinding, 
as Well as of homing may be "ifſued*by War- 
rant of the court of ſeſſion, on the decrees” of 
inferior judges, 1661, . 29. A meſſenger em. 
played in poinding. if he has 8 alfo letters ot 
caption alongſt with him, hat no por to break 
n doors; but if be returns anęxechtion that 
Bealee dene Miß, Jef e WA ee 


x dia of 


open Ccourle, giving him that Pawes which axe called, 
doors. letters of open dο,, If one, be condemned, 


in a removing or other procels,;to quit the poſ- 
ſieſſion of lands, pd: refiiles; notwithſtanding a 
Letters of charge, letters: f gjeRion are granted of court, 


b ordaining the ſhepiff to eject him, and to entet 


the obtainer 20 f a decree; into poſſeſſion. 
| /"Where: the! 1 2 ll Cm to Polen 
2 11 21 ant 0 Plte 
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ſpite of law, the Scots Privy-council, while 
that court ſubſiſted, granted letters of fire and 
ſword, authoriſing the ſheriff to diſpoſſeſs him 
by all the methods of force; but, by our pre- 
ſent practice, where one oppoſes by violence 
the execution of a decree, or of any lawful di- 
ligence, which the civil magiſtrate is not able 
by himſelf and his officers to make good, the 
execution is enforced manu militari. 

16. A decree arbitral, which is a ſentorice £ Decrees 
proceeding on a ſubmiſſion to arbiters, has ſome nn 
affigity with a judicial ſentence, tho in moſt 
reſpe the two differ. A ſubmiſſion is a con- Submiſ- 
tract entered into, by two or more parties who ſion. 
have diſputable rights or claims, whereby they 
refer their differences to the ſinal determination 
of an arbiter or arbiters, and oblige themſelves 


to acquaeſce in what ſhall be decided. Where Overſman. 


are two or more arbiters, an overſman is 
commonly named in the ſubmiſſion, to whom 
power is given to determine, in caſe the arbiters 
cannot agree in the ſentence; and ſometimes, 
the nomination of the overſman is left to the 
arbiters : But in either caſe, the overſman has 
no power to decide, unleſs the arbiters differ in 
inion; for the power of deciſion 1 nd ven in 


firſt place to them, Dalr. 16 1. ere the How long 
day within which the arbiters are to . is ſubmiſſi · 


left blank in the ſubmiſſion, practice has limited 9: ate 

the arbiters power of deciding to a year. As 0. 

this has proceeded from the ordinary words of 

ſtyle, empowering the arbiters to determine 

betwixt and the day f next to 

come; therefore, where a ſubmiſſion is indefi- 

nite, without. ſpecifying any time, it ought, 

like all other contracts or obligations, to ſubfiſt 
Nnn for 
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Can arbi- 17. Formerſy, arbiters Who had -accepted/a 


_ warrant 


oven ſen- 
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for forty years. , And on this. ground, a hond 
obliging the granter to ſubmit, debateable 
claims RY certain E is perpetual, and 
productive of an action at any time Within the 
ears of preſcription, 2 5. Feb, 1630, Hay.— z. 
eb. 1669. Boſwal. Submiſſions, like Mandates, 


expire by the death of any of che Farbies: :ſub- 
mitters; ſees. Feb, 1630, Hay. as 


” 4 25 
hl 


ters be ſubmiſſion, might have been compelled by let 


compelled ters of horning to pronounce ſentence, which 


jp degadg " proceeded from the. ſtyle. in which ſubmiſſions 


were then executed, by which not only the 
parties, but the arbiters, conſented to the re- 
giſtration of the ſubmiſſion, in order to dili- 
gence. As this part of ſtyle is now diſuſed, it 
may be doubted. whether an arbiter -who has 
accepted the office, may, like a mandatary, 
throw it up at pleaſure; ſee F. 30. Juns 1699, 
- wow hop 4 3.8.0. 4. rec. et qui. This is 
certain, that he cannot now be — by 


Arbiters ſummary diligence, to decide. As arbiters are 


cannot pot veſted: with juriſdiction, they cannot com- 
2 pel witneſſes to make oath before them, or ha- 
for citing VETS of writin ings to exhibit them; but this de- 

by the court of ſeſſion, who, at 


of either of the parties, 26. June 1696, 
Steuenſan, will grant warrant for citing; Wit- 


nor exe- neſſes, ov for the exhibition of writings. For 


cute their 


the ſame reaſon, the power of arbiters is bare 
tences, ly to decide; the execution of the decree be- 
— * to the judge Where the ſubmitters 
conſent tothe regiftration of the decree; arbi- 

tral, — ay be ee ſummary 
* A, 1 Gee haue 355401 
R | 18. The 
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16. The power of arbiters is wholly derived They can- 
from the conſent of parties. Hence, where not exceed 
their powers are limited to a certain day, they the powers 
cannot pronounce ſentence after that day; tho' f. 
they may, in ipſb termino, i. e. on the very dax 
hetwiat and which the parties empowered 
them to decide, HN 30. June 1694, Wilſen: Nor 
can they ſubject parties to a penalty higher 
than that which they have agreed to in the 
ſubmiſſion, 24. Feb. 1739. Cred. of Boquhan. 
And where à ſubmiſſion is limited to ſpecial 
claims, ſentence pronounced on ſubjects not 
ſpecified in the ſubmiſſion is null, as being 
ultra bir compromiſſi. TIE Bo ies 
19, But, on the other part, as ſubmiſſions The pow. 
are defigned' for a moſt favourable purpoſe, the ers of ar- 
amicable compoſing of differences, the powers ret ns 
thereby conferred on arbiters receive an ample — 
interpretation. For this reaſon, a general ſub- 
miſſion of all queſtions and claims between the 
parties, imports a power to the arbiters to de- 
cide upon claims, not only of moveable, but 
of heritable bonds, 15. Dec. 1631, Kincaid — 
Hence alſo, where arbiters in a ſpecial ſubmif- 
ſion decree mutual general diſcharges to be 
granted hinc inde, the decree is nevertheleſs 
valid, in as far as it relates to the claims ſpeci- 
fied in the ſubmiſſion ; and the effect of the 
general diſcharge is by a favourable interpreta- 
tion reſtricted to theſe claims, F. 25. Dec. 1702, 
Crawfurd.” In like manner, tho”, by the Roman 
hw,” a deeree arbitral, which decided only part 
of-the'tlaims ſubmitted, and left the reſt open, 
was null, J. 19. §. 1. de ec. et qui. ſuch partial 
decree" is effectual by our cuſtoms, 20. March 
r620, Start: Yet, to prevent caviling, that 
| : power, 
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arbitral 
not redu · 


cible on 


iniquity. 
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power, where it is intended to be given to ar. 
biters, is by the preſent ſtyle ſpecially expreſſed 
in the ſubmiſſion. Where the ſubmitters have 
mutual claims againſt one another, a decree ar- 
bitral which determines only thoſe on one part, 
and leaves all on the other undetermined, is 
null, 30, June 162 5, Faltengr} for it can, in ho 
caſe, be preſumed to be the meaning of parties, 


that one of them ſhall have the benefit of 


final decifion on the claims competent to him, 
wile the other is left to make good all his'by 


. a Jaw-foit. „ na GH 


20. Our more 1710 uw. by hiek dbcteg 


arbitral might be reduced on Fe iniquity of the 


ſentence, or enormous prejudice of the party, 
defeated the principal del n of ſubinifſions, 
ve, the cutting off of law-ſuits ; and was hatd. 
ly, reconcileable to the expres compact of the 

bmitters, by which they agree to *acquiefc 


: 9 the deciſion of the arbiter, J. 27. 8 2. d 


rec, et qui. But, by Reg. 1695, (25. decrecs 
arbitral are declared 93 reducible e upon any 
7 pane, 9 corruption, bribery, or or falſe 
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;.. includes every breach, either, of the law 
of. 6 d, or of our country; in a more reſtrict- 
ed. meaning, it lignifies ſuch tranſgreſſions of 


Crimes were, by the Roman law, divided into 


5 8 and private. Public crimes were thoſe public, 


— ene declared ſuch, by ſome law 
or con Ane . de publ. fudic. and which, 
on account of their more: atrocious nature and 

tful conſequences, might be proſecuted by 
any: member of the l I. Inſt. cod. f. 


Priyate crimes. could be purſued only by the and pri- 


party injured, and were generally puniſhed vat 


who in this queſtion repreſents the communi- 
ty, has a right to proſecute all crimes in vin- 
dictam publicam, tho? the party injured ſhould 
refuſe; to concur. Smaller offences, as petty 
riots, injuries, &c. which do. not. demand the 
public vengeance, paſs generally by the appel- 


2 pecuniary mulct, or e V a ſhore 
pſonment. 


1 bogunt33obirrg, 1510 gt: 
T HE ward crime, in its moſt general ſeas Crimes; | 


hw, as are puniſhahle by courts of juſtice, 


by 4 pecuniary fine to be applied to his uſe, | 
the law. of xcotland, nogprivate party, ex. 


cept the perſon injured or hk next of kin, can 
accuſe criminally : But ke King's Advocate, 


lation of delicts, and are puniſhed only by a 


t is of the eſſence of a crime, that there Dole is ef>. 


"he an intention in the actor to commit it; for ſential ta 
an action,; in which the will of the agent has no crime; 


part, 


deots. 


jn drunk - 


479 Of Crints.. Bock IV; 


part, is not a proper object either of rewards 
yet negli · or puniſhments : Hence ariſes the rule, crimen dolp 
gence is in contrahitur. Simple negligence does not there- 
ſome caſes fore conſtitute a r. crime; J. 7. ad. ley 
fore conſtitute a, proper crime, J. 7. ad. leg, 
puniſh - MA. g | —— | 
"ble, Corn. de ſicar.: Yet where it is extremely grois, 
it may be puniſied arbitrarily or extra ordinem ; 


Invofun- ſee J. 1 f. de incend. ruin. naufr. Far leſs cad 


tary ac- We reckon in the number of crimes; involun- 
tious. tary actions, the firſt cauſe of which is not in 
Actions the agent; or thoſe committed by an ideot or 
commit- furigus perſon i: But lefler degrees of fatuity, 
ted by i- Which only darken reaſon, will not afford 4 
total defence, though they may ſave from the 
AQions pæna ordinaria. Actions committed in drunk- 
committed enneſs are not, as to this queſtion; to be conſi- 
dered as in voluntary, ſeeing the drunkenneſs 
itſelf, which was the firſt! cauſe of the action, 
is both voluntary and criminal. 
Infants... 3 On the ſame principle, ſuch as are in 2 
canno=- ſtate of infancy, or in the confines of it, are 
crimes. incapable of 2 criminal action; dole not being 

incident to that age, J. 12+ ad leg. Corn. de ficar. 


enneſs. 


can pupils The Roman law afſerts, in general, that crimes 


commit axe not imputable to pupils, J. 22. pr. ad leg: Corn. 
_ 4 Fl ; but the preciſe age at which a perſon 
becomes capable of dole, being fixed neither 

by nature nor by ſtatute, is by our practice to 

be gathered by the judge, as he beſt can, from 


* 
* 


the underſtanding aud manners of the (perſon 


accuſed. Where the guilt of à crime ariſes 
ehiefly from ſtatute, the actor, if he is under 


puberty, can hardly be found guilty; but, 
where nature itſelf points out its deformitz, he 


may, if he is prozimus pubertati, be more eaſi- 


- 
4 


y preſumed capable of committing it: Tet, even 
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in that caſe, Led will ae be puniſhed ena r- 


linaria. 
. One may de guley of a crime, not nity 4 Acceſſo: 


1 


y perpetrating it himſelf, but by being accel- ries, or arg 


ſory to a crime committed by another; which * 


hit is by civilians ſtyled ope et conſt 2 J. 50. 

(os de furt. and, in our law phrafe, art and 

part. A perfon may be guilty,” art and part, 

either by giving advice or counſel to commit 

the crime; or; 2. By giving warrant or man- 
date to commit it; ot, 3. By actually aſſiſting 

the criminal in the execution. A bare ac by ahh 
vice does not ſeem,” by the Roman law, to have 
nterred' guilt, J. 36. pr. de furt.; contrary to 
the practice of moſt 5 — nations. It is ge- 
nerally agreed by doctors, that, in "the 'more 
atrocious: crimes, the adviſer is equally puniſh-" _ 

able with the criminal; and that in the flight- 


# 


er, the circumſtances ariſing from the adviferrs 


leſler age. the jocular or careleſs manner of g- lun 


72 


ving advice, @c, may be received as pleas for ſof. 
tening the puniſhment. One who gives mans, mandate, Z 


date to commit a crime, as he is the firit ſprin 5 


of action, ſeems more guilty than the perſon Sog 


employed as the inſtrument in executing WW 
yet the actor cannot excuſe himſelf under the 
pretence of orders which he ought not to have 
obeyed. »Hbw far the commands af a ſuperior 
may, in certain caſes, either free entirely from 
puniſhment,” or mitigate it, is explained by 
Mackenzie, > Crim. Yat. Tit. Art "and Part.” 
§ 5.6. uon bndot“ 3 bi Nee 
565. Aſſiſtance may be given to the commit. or aflift- 
teriof a crime, not only = the actual eXectitioh, RICE, 
but previous to itʒ by furniſhing hint with Po- 
ſon, arms, or the other means of perpetrating 
it; ; but, if he who OM aulit, had no reaſon to 
believe 


472. f Bock M 


bdilieve that theſe inſtruments were intended for M ji; 
aà⁊ criminal purpoſe, no guilt can be inferred a, Min 
gainſt him, That ſort of. aſſiſtance, Which is th 
not given till after the criminal act, and which ba 
is commonly called abetting,; tho it be of it MW 
ſelf criminal, does not infen art and part of the n 
principal crime; as if one ſhould favour the Wi 
eſcape of a criminal, knowing him to be ſuch, +: 

or conceal; him from juſtice. But if, previous 

to the commiſſion of the crime, one ſhould 
promiſe. protection to the criminal. it will in- 

volve both in equal guilt; for nothing can be 
⁊ ſtronger incitement to erimes than the aſſu · 
rance of being ſcreened or protected from pu- i i, 
| niſhment, aA 5 1 TO Ho Y2qL v9 b) 
Crimes 6. Thoſe crimes that are, in their conſe - n 
puniſhed quences, moſt hurtful to ſocietyyñ are puniſh n 
copial'y. ed capitally, or by death; others eſcape-with i 
tute, and ſometimes! arbitrary, i. e. left to ch t 
diſcretion; of the judge. ho max exerciſe his w 
juriſdiction, either by. fine, impriſonment, ora Wl 7 
corporal - puniſhment, Where the , pun. n 
th 
pt 
or 
al 
1 
Nd 
Of 
nt 


Arbitrary ment is left, by law, to the [diſcretion af the 
puniſh- judge, he can in no caſe extend it tod death; 
ment Ne- for, where the law intends to puniſh capitally, 
bade it lays fo in expreſs words, and leayes.no ber 
death. ty to the judge to modify: But where, in an) 
of our ancient laws, I. B. c. 132. — 1457. 
c. 77. Ec. the life of the oftender is put in the 
mercy or will of the King, it is probable that 
the judge, in place of pronouncing ſentence 
himſelf, left it to the Sovereign, who inflicted I te 
"ſometimes a- capital, and ſometimes a lefler te 


# 
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lis dem nt: The gh SKchicas! of. the cximi- Capital 
„ia falls on conviction, in all capital trials. tho? -crimes in- 
de ſentence ſhould not express it; for if the fer 4 
bre non“ appearance in 4 criminal Prolecution 
aws this forfeiture after it, 2. 5 26. 27. 
auch more ought the being convicted of à ca- 
pital crime tei?! 

7. Cextain crimes are Fan FLARES im- 
nediately againſt God himſelf; others, ag linſt 
the ſtate; and a third kind, againſt particular 
betlons. [The chief crime in the firſt claſs, oog. 
nſable hy temporal courts, is blaſphemy; under Blaſphe- | 
which may be included atheiſm, This crime 7). 


tonlliſts in the denying or vilifying the Deity, 
by ſpee ſpeech or. —  Blaſp hemers e 


r {62 and by "ai "Romany Nov. a Ip 22's 
e Bod on auy of the perſans of tile 
tlefſed Trinity, are by our law, 166 T, C. 21. 

i ſuſßer death, even for a ſingle act; and thoſe 

vnd deny him; if they - perfil in their denial. 


This a@ i ratified: by 169g, e. 11. Which alſo! 
makes /the denial of a providence, or of the au- 
thatity. of the holy Scriptures, criminal; ane 6 th 
puniſhable capitally for the, third offence. .. 0 


g. All perſons who uſed witchcraft, ben tie; Foe. 
or necrotancy. or pretended ſkill therein; ee, ae; 
al confulters of witches; were punilhed by death, Aso 
63. K. 7g. But by act 9. Ge, II. e. 6. 

50 proſecution can be carried on for witchcraft" 

er cemuration; and by the ſame act, all who 

under take, Hum their Hul in any occult ſeiened, 

to rel fortunes; or diſcover ſtolen goods, ate ring 

to ufer i ; L fiment for 4 year „ pes iI the bunte, 

pillory four times in that year, and find für ty 

tor F208 future good behaviour. "4.1 
Gd. - 9. Some 


18 
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OF Erin? Book 10 


we 2a * 


"_ 9. Sore, Hints tp ta pF car welevelled 
19 750 Ar againſt ehe ſutreme power, and — 


"hy mpt of Kae ele eee authority, 
Treaſon, or ace che r ins 0 overnment: Treaſon, 
| crimen maje e aHs, 19 that” Rich is aimed 
againſt the” ele of che flate; and can be 
committed only oſe ho are fubjects of 
that ſtate ther Bi ot reſidence! It way 
by the high treaſon, by the l of Scotland, to ir. 
beer tend the! Tir $ death, to lay any reſtraint * 
S . odand. on his perſon,” or to 4Iiitice any foreign pow 
"to inva 5 teen eee 2 
net ig 9. 558 , waint an forts.” ör make treaties 


Cc 
1 1 
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r os <a> Hume ens o a R Cai 
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wi) ates, without his authority, 

16 66 6, "Certain facts, the” flot in their na- 
Statutory 't 4 170 e. tre . e declared by flatute to 
.. be ple de as treaſbn, biz. theft by lunded 
Wh, 1587, 6 yo." murder under truſt," bid 

3415 "Ii 5 Fre ng re to col heugüe, 

"ip 55 <7 145 18 


925 to houſes or cotns, 1816, 
2 and aſſaſſination, 1651, e 1% Treaſon 

Bra hee by death, and by the Forfeiture 
TG, the traitors" eſtate, Both rel 

tu PEER But this forfeiture did not eur of 
N 15 t of the creditors. tackſmen ſuperiors, 
eee Abtrs of” entail ol Wige f kde for 
e Perfons, 1699, k. 3. Treiſon might 

r law Have been a after the-death of 

3 A e en id ſentente condemnstbry upon 
N 11 Uatried che Mate te che e 
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10, Soon after. the union of the two king - Eaglih 
; toms in 709, the e hr ep in force laws of 
bt. M1; pgland, | were mad F MC 21- reaion 
„boch with regard to the wet IE coulifuting that _— 
aime, to the . El dee of 
hood. and all the. tures con- 
| ſequent on it. By e fact ts Fn in- 
By red ſtatutory t —— 50 ormer Hay AE 
I declared imply oP imes. 
1114+; It,38 high treaſon, by, 25. 5. . Il. & oth excite. 
io imagine the 2 the King, Queen - con, what, by 
ſort, or of the heir apparent. of 55 crown; to the laws 
levy War againſt the King, or adhere to his ene- o Eng- 
mies to counterfeit the King's coin, or his 
great or privy ſeal; to kill the chancellor, . 
iurer, or any of the . judges of England, 
while they are doing their 9 Which lat 
article is by the forenamed act 7. An. AF pplied bo. 
Scotland, in the caſe, of, ſlaying AE Adee H E65 
the ſeſſion or of juſticiary,, 1 1 udgment. | 
Thoſe who, waſh, clip, or 91 tl f proper 
money of the 'realm,.. 5. Elia. C. —18. 
His. g. l. ; who adyiſedly afſirm by writing or 
printing, that the Pretender, has any right to 
the crown, or that the King * Parliament 
ee, the ſucceſſion to it, 6. Au. c. 7. 
ot Hh hold correſpondence with the Pretend -- 
er: or any perſon employed by him. 13. Gul. 
Ill: 4. g, ap alſo, guilty 0 treaſon. 


treaſon, whether againſt Peers or Commoners, proceed- 

are ſet forth in a imall treatiſe, publiſhed by ing in 

order of the houſe of Lords in 1709, ſuhjoined . 

o a collection of Statutes concerning treaſon. 

By the con viction upon this trial, the whole e- Pains of 

1 0 * traitor ee to the crown. His treaſon, 
(YO: F -: blagd FN 


12, The forms of proceeding. in the tzial © of Forms of 
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ga. vida ts Gita ene on de Besth of 
© © an anceftor} he Enage Linhergt; and the eſtate 
"I 10 he cannot We ine d the kmmedinte 
....» Apetior as eehte 5 
out diftin 91 7 neter the lands hold of the 


Che 1. n, vol. 1, 
= "4 , 00 . 6/197, 
9 refs 456 7 1995 . d, that 
5 no attainder' for treaſon Mal” after: * 
tender death, Hurt te right of any p. 
Scher chan that 6f — ere mans one 


e "ori Hfe; bot this 
A 4. Oe M. + 39. DONG e ene 
8 arany ny of the ſons of the Pretender ſhall de 
AQ ag alive.” 7171. 
Un. ſub- 
Jean tratters, tried iu Sestlatid/ te the 
Pins aud forkeltures of the Engliſt wi Apa 
th g of creditors is not pr 
e raitor, ad vor pr — 
att. Union c. 1 fl. declared pra a 
pt for the evident utility of e . 


tors, Ge. * 
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le t ſeem to 7 r 0 

5 IG Tac te; ſee 8 per 1 
of ihinuivy, 15719, | 2 E: d . 

| 123 wy row Keane to beat 2 pbint, chat Wl © 
the Hights; even of third parties zu che cafe erf 


torteiture on treaſon,” mut be Hetermined by 
N40 ie e PEP 1 Hor b 


Mi wh 74, on 0n''of hot opinions ters 3 
of treaſor!; 8 of treaſon” it 


is inferred b ws — Late "Knowied 6f6'the Ml > 
Sac e oven ON 
— 92 other perk ; office tü take ex- 
202 won 449 mot in the teaft de- 
on Fee mit ty it. Theft RE 20 1 
n e 22000 15 5 4 e 210 6 


ime i eo 1 magiſtrate, 
e 
ain nt t 
92 5 


7 Cine, — 


the Engliſla law of miſp ours. Its puniſhi - 
nent is, by the law, of Eng . . im- 
piſonment, rogethen with the forfeiture of the 
olfenders mo and of 6 
beritable eſtate, during U Le 
ul l. g. ah.; that is, in the tile gf dur BY, his 
kngle and kferentreſgheat,) Cady 7 Ain . 
g. Abe crime of {ediniop..conhils rau. eulen, 
ing commotions or diſturbances in the te, © 
i either verbal: or real, Verbal, ſedition,. or verhal, or 
ſeaſing : making. is inferred om; the uttering teafing- 
of words _— tocxeate Fee between the making ; 
liog and In proper It was formeply puniſh» 
—— orfeiture of f i. 145% 
£644 1549, 6. +52 but now, either by im 1 
ſbnment, fine, dr. hanidhment, at the, di horns 


1 — committed, by .conyocating. to- 
gether,- any conſiderable number of — 
"i — ln autbority, under the, pretence 
xedrefiing ſome public be. e Al Fg diſ- 
turbing. of the public peace. 5 
-corviſted! of this crime are p of by 
confiſcation. of their goods; — 55 ives are 


P King's will, 14574 6 33. Kor pre. aiot aa. | 
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5 „ Ac. Fame by the laſt ſtatute r 


ea emen I 


y 56ds * chick itcex⸗ 


ae ee in 9 
ent, or connive at his 


3 Kere be 00 der e. A ſheriff or other judge, 
9 llty of this crime, forfeits his life and goods, 
36, k. 1 And by a poſterior ſtatute, 


* 80e 2. even a private p n, who takes 
407111“ e te; Sas oh ere thief. The 


Buying of phi of deen claims. concerning which 
n, 8 4 ending proc proceſs, by any judge or 
member either of the feffion, or of an iufe- 
_ = Hior court, is puniſhed by the loſs of the de- 
© Unihueht's: office, and all the privileges thereto 

1 belonging, "1594, c. 216. wn ib HEE di e, 
Deforee- 10, DE örtement is the oppoſition given; or 
ment; 5 refiftan : = made, to meſſengers'or — — 

Thie they are employed ebay os 

ing - coi 7 5 is competent to t not 


* he 120 SS is made puniſbable-wi 
N kirk cotfifc ation of moveables, the one half to 
The 8 5 apd the other to the ereditor at whoſe 

_ zence was uſed. © Where the de- 
brought only ad rivilem ęffectun, 
_ fo! recovering the debt and damages, che ſta- 
J ute "is ampl interpreted; and conſequently 


25 ' how hindered in the execution of the 
1 gence; though without the effuſion of blood; 
© $5 in à criminal trial, where the concluſion i is 
penal, Ufbion of blood muſt be libelled,-in 
tetms of tlie act 1592. Thus alſo, though the 
1 of the act are levelled only agaipſt the 
debtor, or perſon commanded by him, practice 
Alas extended it _ a civil action, againſt thoſe 
Ws interpoſe to ſave their frien 
ence, Ann e by the debtor. 

gh . — 


4 u 1 * 
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Will be fuſtained, if the meſſenger ſhould | 


from dili- 


wax 


of moveables.,; 26 W yt 


J nit 4 FS 


# 


17. .:Deforcemant the ; the fir. the cu: pe force. : 
toms: hy ung; — eee ight or up: ment of 
vards, WAS: puniſh tranfportation, any: Ame- officers of 


fies. for a) term ol —— nat. 7 ſeen, eee 
6% Geo: I. c. 21,10 $3869 Pk PA BY ab ous 25 
Il 6- 34- armed;per! ne leg number 
i — running, Aug 
ated, or uncuftomed 
| el ear OT, M2 5 
my officer f the revenue, in the execution. 0 lo 
bir office; hall ee. 95 7 een 


1 86 Breach: of 4; + 


porta a contemph: t. = 7 
dine Juhjected to the PAINS i 
fordement, Dy: 138 U. C. 118.) g, 5 
corporal, puniſhment, and ch a ore 4 inen 
ables n preference 1 he coy tor a, 
debt, andi for ſuch. farthe age 17 7 11 0. 
diſiedeto him by the — 8 " this ; ad 10 
uf crimes againſt Seeger er AT 5 
Nur reckoned che foreſtalhing of markets, Foreſtal- 

that is, the buying of goods intended for. a ling t 
publie market. pesgre they are car "RIG therg; wakes. 
which, for the third criminal a e . 
ſcheat of:mayeables, 1592, . 1. 115 Offences © 
mond incko —— — — 50 . 727% a NG againſt, 
7 WY reſerving; t! e 8778 the game, 


If 
Acre in time; of tillage, and Beins 
4 horſes ws N NE gf © 
2458746. H And deſt N a 
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_ © neceffary cauſe. The diſtinction which ob. 
tdtained in our ancient law between flaughter 
pPremeditated, or upon forcthought — and 


that which was Wie on a ſuddenty, or 


chaud. mella, indulging to the laſt the privilege 

of girth and ſanctuary. St. Rab. II. c. 9,.— 1555, 

c. 31. was taken off by 1661, c. 22. (copied 

after 1649, k. 19), which ſuppoſes homicide 

to be a capital crime, without any ſuch diſtin- 

Cafoal ho- ction. Caſual homicide, where the actor is in 

en ſome degree blameable, and homicide in elf: 

defence, where the juſt bounds of defence have 

deen exceeded, are puniſhed arbitrarily by this 

act; but the flaug bite uf u e houſe- 

breakers, affltants! in maſterful depredations, or 

rebels denounced for capital crimes, may be 

Demers Committed with impunity, The crime of de- 
dration, membration, or the cutting off of a member, is 

joined with that of murder, in 1491, c. 28.; but 

practice, its puniſhment has been reſtricted 

to he eſcheat of moveables; and an affythment 


| Mutila- of indemnification to the party. Mutilation, 


tion, or the difiblin of a member, is puniſhed at the 
_ diſcretion of the judge; tee 1 fn, on de- 
membration, p. 52 Kn 


| .- 20, Belf-murder is as kighty cminel ws the 


Filing our 1 r; and for this reaſon, our 
law has, contrary wo. the rule, trimina  morte 
_  extingt Howed"'s' Prof of the crime, 
after the offenders deathi that his ſingle e- 
cheat might fall to the King or his donatary. 
To chis end, an action muſt be brought, not 
before the juſticiary, but the ſeſſion, becauſe 

it is _ intended ad civilem effeftum, for pro- 
1 . 


22 


next 


4 iner, Bock IV: 
A wilful taking away N erſonꝰs life; Without 
| 


4 declaring the e and the 
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next of 


n Ic. 5 * N 42 « | L 
collateral heir, 1594, c. 220. Even the curſing 
or beating of a parent infers death, if the per- 


on guilty be above fixteen years; and an arbi- 


tary puniſh ment, if he be under it, 1667, c. 20. 


E or ſlatutory murder is conſtitu · Murder of 
ted by 1690, c. 21; by which any woman who infants, 
ſhall conceal her pregnancy, during its whole 
ll for, or make uſe of 
help in the birth, is to be reputed the murderer, 
if the child be dead, or a-miſſing. This act 
was intended to diſcourage the unnatural prac - 
tice, which yet continues too, frequent, of wo- 
men making away with their children begotten 


courſe,, and ſhall not call 


in fornication, to avoid church - cenſures. 


22. Duelling, bellum inter duos, is the crime gycying, 
of fighting in fingle combat, on previous cha. 
lengẽs given and received. The ſingular com- 

bat was authoriſed by the Gothic polity, as a 

method of determining both civil and criminal, 
queſtions ; but fighting in a duel, without lie 
cence from the King, is by 1600, c. 12, made 
puniſhable by death. This act is ratified by 

1696, c. 35. which alſo enacts, that whatever 


Ys © 


no actual fighting ſhould enſue. 


23. Haimſucken, (from ham, hon © and-Haimſuce 
ſecten, to ſeek or purſue), is the afulting* or ken. 


Nt4 4. | Of Crimes. | | 4831, 
f kin to the deceaſed muſt be made a par- 


n Se WEI 30.6 

ment of parricide, or of the Parricide, 
nurder of a parent, is not confined, by our law, 
to. the criminal himſelf. All his poſterity in 

the right line are declared incapable of inherit - 

| 5 and the ſucceſſion devolves on the net 


pon, prineipal or ſecond, ſhall give a.chab. 
enge to fight a duel, or ſhall accept a challenge, 
or otherways engage therein, ſhall be puniſhed. 
by baniſhment and eſcheat of moveables, tho“ 
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beating pps a Pony in . own . * pu- 
niſhment of this crime is no where deſined, ex. 
cept in the books of the Majeſty, which make 
it the ſame as that of a rape, I 4. c. 9. 10. ; and 
it is, like rape, capital by our practice, Mack. 
Cr. Tr. tit. Haimſucten. The aſſault muſt be made 
in the proper houſe of the perſon aſſaulted, 
where he lies and riſes. daily and nightly, bid, 
; LI. c. 9:F1.; ſo that neither a, public houſe, nor 
even a private, where one is only tranſiently, 

8 falls within the law). EEE 8 | 
pa, 24. ABE-party to's laweſuit, w all fla . 
„ e 30 4 wound, or otherways, invade, his adyerſary, h 
. any period, of time between executing. the ſum- 
| ma-ns and the compleat execution of the de- 
5 cree, or ſhall be acceſſory ta ſuch invaſion, ſhall 
| Joſe his cauſe, 1584, ..c-138—1594, g. 219, 
„ As theſe acts direct, that proof ſhall be previ- 
. ouſly taken of the invaſion, by the juſtice or 
A other competent fudge, the court of ſeſſion ſuſtain 
tthemſelves judges, becauſe they are truly com- 
= petent to all cauſes where the conclufion is Ml | 
= merely civil, The ſentence pronounced an this 
= trial, againft him who has committed the bat- 
=, 7 terx. is by the act declared. not ſubj ect to re- 
Y * duQiion, either on the head of . ain or 20) 
4 other ground whatever: And /if the perſon 
proſecuted for this crime ſhall be denguncsd 
for not appearing, his liferent, as well as, lingle 
- eſchear, c alls upon the denunciation. 29713 
Wrongous 2 5. The crime of wrongous, impriſonment is 
ent. delctibed, 101, 6. 6. It. is, inferred, y Brant 
wert. ing Warrants uf commitment in order t 0, trial 
"proceeding on i ormations not ſubſcribe uk 


— 


4 Mb * — ee e , * * 
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"*withaut- exprefiing, the cauſe, of commitment 
by receiving or detaining priſoners on ſu 
Warapts; ; by refuſing to a priſoner a 5 of 


the 


fit. 4. * Cine. 463 


the warrant of commitment; by detaining him 
in cloſe confinement, above eight days after his 
commitment; by not releaſing him on bail, 
WY the crime is bailable; and by tranſport- 
ng perſons out of the kingdom, without either 
tber own conſent, or a lawful ſentence; ſee be- 
low, § 48. The perſons guilty of wrongous | 
impriſonment, - - are. puniſhed by  a' pecuniary 
mul&, from 60060 down to L. 400 Scots, accord- 
ing to the rank of the perſon detained; and 
the judge of other perſon, acting contraty to 
the directions of the act, is over and above ſub- 
jected to pay to the perſon ' detained a certain 
ſum per diem, proportioned to his rank, and is 


declared incapable of public truſt, All theſe per- 


nalties may be infiſted for by a ſummary action 
before the ſeſſion,” and are ſubje& to no modi- 
fication.' Private perſons may be guilty of this 
crime, 14. Dec. 1736, Paterſon. 


26. Adultery is the crime by which the mar- Adultery; 


riage- bed is polluted. 84.45 crime could, nei- what. 
ty by the Roman law, J. S. § 1. ad leg. Jul. 
de adult. nor the Jewiſh, tos. xx. 10.4&Deut. 
xii, 22, be committed, but where the guilty 
woman Was the wife of another: By ours, 
it is adultery, if either the man or woman be 


married. We diſtinguiſſi between fimple à- Notour 
dultery, and that which is notorious or ma- adukery, 


nifeſt. Open and manifeſt adulterers, who 
continue incorrigible, notwithſtanding the cen- 
ſures of the church, were puniſhed, 155 t, 
c. 20. by the eſcheat of moveables; but ſoon 
thereafter, by 1563, c. 74. the puniſhment of 
. hotorious and manifeſt adultery was made 
capital. This crime is diſtinguiſhed by one 


or. other of the rr characters; where 
| 7 48 cad 
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PINE is {Hue n between the adul- 
2 or where they keep bed and company 
ether notorioully ; or where they give ſcan- 
al to the church, and are, upon their obſtinate 
— * to liſten to their admonitions, excom- 
simple a municated, 158 1, c. 105. The puniſhment of 
dultery. ſimple adultery, not being defined by ſtatute, 
is left to the diſcretion of the judge; but 
cuſtom has made the falling 5 Jan {angle 
eſcheat one 0 its e *. Jan. 1662, 
„ 

Bigamy. 27. Bigamy. i is a perſon's entering into the 
engagements of a ſecond marriage, in violation 
of a former marriage-vow ſtill ſubſiſting. Bi- 
gamy, on the part of the man, has been tole- 
rated in-many-ſtates, before the eſtabliſhment of 
Chriſtianity, even by the Jews themſelves ; but 
it is prohibited by the precepts of the goſpel, 
and at is puniſhed by our law, whether on the 
Part of the man, or of the re with the 

pains of perjury, 155 r, g. 29. I 
luceſt. 28. Inceſt,” is committed 7 perſons who 
— Atand within the degrees of kindred forbidden 
in Lev. xviii.; and it is puniſhed capitally by 
4567-6 14. The ſame degrees are prohibited 
in aflinity, as in conſanguinity, Lev. viii. 14. 
e ſeqg.'\ As this crime is repugnant to nature 
at{elt, it is an ill- founded opinion, that inceſt 
cannot be committed, but between perſons 
born in lawful marriage; for in queſtions of 
ithe law of nature, all children whether lawful 
0 natural, ſtand on an equal} footing= (Cronlis 


ratio mis jura corrumpere i} poteſty 2. aeg 


ha. It is difficult indeed, to bring rech 

2 of a relation merply natural, on:the- Ae of the 
father #ibut: the 2 may be certaitlyknown 

Without marriage. 

: 29. There 
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209. There is no explicite ſtatute making rape, 
ue, or the raviſhing of women, capital; but it 
L plainly ſuppoſed in act 1612, c. 4. by which 
the raviſher is exempted from the pains of 
death, only in the caſe of the woman's ſubſe- 
WI queat conſent, or her declaration that ſhe went 
| off with him of her own free-will; and even 
den, he is to ſuffer an arbitrary puniſhment 
either by + 2; 45 i confiſcation of goods, 
or a pecuniary Ane! 
30. Theft is defined, a a intzrmed- Theft, 
dling with the ng mo. of another, with a view 
of making gain. Neither the law of Moſes, nor 
of Rome, puniſhed theft capitally. By the firſt, 
the thief was bound to reſtore, in ſome caſes, 
five times the value, in others, leſs, Exod. xi). 
1. et feqg.; and by the Roman, either the double 
or quadruple, according to the circumſtances 
attending the crime. Our ancient law propor- 
tioned the puniſhment of the theft to the value 
of the goods ſtolen; heightening it gradually. 
from a light corporal puniſhment to a capital, 
if che value amounted to thirty-two pennies 
Scots, Which; in the re PIR of David I. was the 
price of two ſheep, . 4-6. 16. § 3.—L. B. 
c. 1 f. 5 6. In eral later acts, it is taken for 
granted, that this crime is capital, 1587, c. 82. 
216061 C. 5. c. But where the thing ſtolen | 
is of ſmall value, we conſider it, not as theft, 
but as pickery, which is puniſſied either corpo- 
| rally or by baniſhment. The breaking ef 
orchards, and the ſtealing of green wood, is pu- 
niſhed b a line, ares vaſes a5 the crime is re · 
1 1579. . 94. 973 ft HYD et 3 Ot | 
Ii. Theft may ae into f cdptfal Aggrans- 
crime, tho? the value of the "Wy ſiolen de thete, 
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Ez trifling; as theft twice repeated, 7 B. C. 121. 
5 F. or committed in the night, arg. 1661 
225.3; or by landed mien; or of things fit apar 
Reſet of for ſacred uſes, The receivers and concealers 
theft. of. ſtolen goods, knowing them to be ſuch, ſuf- 
fer as thieves, St. Al, II. c. 2 1. Thoſe who bare. 
ly harbour the perſon of the criminal (recepta- 
teres) within . forty-eight hours either before 
or after committing the crime, are puniſhed 25 
partakers of the theft, 1567, c. 2 1. Such as 
fell goods belonging to thieves or lawleſs per. 
4 -- ſons who dare not themſelves come to market, 
are puniſhed with baniſhment and the eſcheat 

of -moveables,. 1537, c. 19. 


Kobbery, \... 32. Theft attended with violence, is called 
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RmMiief. "robbery; and in our old ſtatutes, rief, 1477, 
= Stouth- - 5 fowuthrief 18 1K. c. 2. : under which cla 
ner 6. 78. or ſtouthrief, 1515, c. 2. ; under which claſs 
. gorning. May be included ſorning, or the taking of meat 
= 0 22 . 1 3 's "2" > . | $6 

And drink by force, without paying for it. 
Stouthrief came at laſt to be committed ſo au- 
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daciouſly, by bands of r ted together, 
that ĩt was thought neceſſary to veſt all out free- 
: ' holders. with a power of holding courts upon 
FE ſorners and rievers, and condemning. them to 
UC tack, death, 1594, c. 227. Nay, all were capitally pu- 
5 mail, niſhed, who, to ſecure their lands from depreda- 
= tion, paid to the rievers a yearly. contribution, 
1 / which, got the name of Black. mail, 1567, c. 21, 
” _ , Fgyp- 1587, 6. 102. An act paſſed, 1609, c. 13. com- 
nian. manding to baniſhment a band of ſorners, who 
1 Were originally from Egypt, called Gypfees, and 


1 


1 Ascjudging to death all that hould be reputed 
© © ©» Egyptians, if found thereafter within the King: 
#$ riracy. dom. Robbery committed on the ſeas, is call- 
1 ae piracy, and is Fa en Opnayibg the high 
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tute this crime. Fr re ſet forth in a a Britiſh Ra- 
oy 8. Geo. I. F 24. 8 55 | 
3. Falſchood, in a large Eule is the udn Talſe- 

11 imitation or ſuppreſſion of truth, to the hood. 
damage of another, The lives and goods of per- Falſe 
ſons convicted of uſing falſe weights or mea- weights 
ſures were, by our oldfaw, i in the King's mer- 2 Ne 
cy; and their heirs could not inherit, but upon 
a remiſſion, L. B. c. 132. The lateſt ſtatute a- 

ainſt this crime, 1607, . 2. Eines it by con. 
fetten of moveables. 

34. That particular ſpecies of falſchood, 
which conſiſts in the falſifying of Leh . paſ- 
ſes by the name of forgery, and: was, by the Forgerys 
Roman law, puniſhed capitally, where the a- 
trocity of the fact required it, J. 22. C. 4d E g. 
Corn. de fall. By our ſtatute· law. the 'puniſh- its puniſb - 
ment of this crime was, at firſt, the amputation ment. 
of the hand, St. A. II. c. 19; afterwards, pro- 
ſeription, baniſhment, and diſmembering of the 
hand and tongue, joined with the other pains 
inflicted by the common law, 155 , e. 22 nd 
at laſt, it is declared, in general terms, to be 
the pains due to the committers of falſehood, 
1621, £22. Our practice has naw of a long 5 
time; agrecably to tos Roman law, made he 
crime. 'capital, unleſs the forgery be of /execu- 
tions, or other writings of fmaller'moment ; WS 
bi Which"eaſe, it is puniſhed arbitrarily, 23 15 

1739 39, Me, VVV mh 

5 Lp The writin muſt not 18 be fabriea- The 4 
0 it put to ul e or founded o „An order to — 4 
g Jafer 00 Any perſon who. found on mot 
oath inf, atted; ed to be falſe may be pubito aſd, 4 
"A dicially,” whether te ig, ning te-a- 
T Nt 55 it, as 2 true deed. If He de clines te- a- 
N bide 


4 


| - 
"EM 
1 
41 
WT 
T7: 
11 
26 $2] 
+ 
* 
- 
\ 
o 


488 Of Grimes | Book Iv. 
bide by it, the deed is pronounced falſe; but 
he is not abſolved, on his paſſing from it, if 
evidence be brought that he was acceſſory to 
What, if the forgery, 1621, c. 22. Frequently the uſer 
the uler a· of the deed offers to abide by it qualificate, or 
bide by it. - | 4 72 . "FW 
under proteſtation that it came fairly into his 
hands, and that he had no acceſſion to the crime. 
The immediate receiver of a writing muſt, in 
all caſes, abide by it ſimply; but heirs and ſin- 
gular ſucceſſors are, in certain favourable cafes, 
lowed to do it under a quality, the import of 
WICK is to be afterwards conſidered by the 
3 judge. | . 3 
The wn l 35 The trial of forgery, though it be ſtrict- 


compe- Jy criminal, is proper to the court of ſeſſion, 


tent to | | . . : 
forgery, 1. 3.1 .; but where improbation is moved 


___ againſt a deed by WAY of exception, the infe- 
....- rior judge, before whom the action hes, is 
competent to it ad civilem Fectum, arg. 1557, 

Conſigna- c-.62- He who pleads. improbation, either 1 


tion in way of action or exception, Was, by ſaid a 
improba · 8 


1557, obliged to give ſecurity, to pay a certain 


ns ſum, at the diſcretion of the judge, it he ſhould 


ſuccumb in his allegation : Afterwards, by an 
act of ſederunt, mentioned in Books S. 8. Jan. 
1583-4, in place of ſecurity for the ſum modi- 
fied, it was to be conſigned; but theſe acts are 
now quite in difuſe, Where the improbation is 
undertaken by way of action. When it is 
pleaded as an exception, our practice, ta diſcou- 
rage affected delays, obliges the defender, who 


moves it, to conſign L. 40 Scots ; which he for- 


feits, if his plea ſhall appear calumnious. 


37 The proof in improbation is either di- 
re 


or indirect. The ft is, by the teſtimony 


of the writer of the deed, and of the 0 
8 | . | : 9 ö 4 * ; 5 4 a W 9 
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pho atteſt it, called the inſtrumentary witneſ- 
es. A proof by the indirect manner, is gather- 


ed from circumſtances and extrinſic arguments. 
one of the two inſtrumentary witneſſes ſhould Direa, 


lepoſe that the writing is true, and the other, 
that he did not atteſt it, the writing will be an- 
ulled, being ſupported by the teſtimony of one 
witneſs only; but the uſer will not be ſubjected 
to the pains of falſe hood, becauſe he is juſti- 
fed by the oath of that witneſs. Where wit⸗ 
reſſes atteſt a deed without knowing the grant- 
er and ſeeing him ſubſcribe, or hearing him own 
lis ſubſcription, the deed is not only improba- 
tive, but ſuch witneſſes are declared acceſſory 
to forgery, 168 1, c. 5. Yet as this fort of ac- 

cfſion is merely ſtatutory, the puniſhment 
ought to be reſtricted, at the diſcretion of the 


judge. The circumſtances, by which forge-, d indi 
ies are moſt frequently diſcovered in the in- ged. g 


ditect way, is, comparatione hterarum, by com- 
paring the hand- writing of the writer, or the 
ſubſcription of the granter, as it ſtands in o- 
ther genuine writings, with that which appears 

in the deed in queſtion; by the manner of ſpel - 

ling; by the agreement or diſagreement of the 
ſtile of the deed, with that of the age in which it 

is faid to have been executed; by the ſtamp of 
the paper; by a falſe date, or by a proof that 
the alledged granter was not, at the date, in that 
place where the deed bears to have been ſigned; 


\ 


which laſt is called /h i. 


38. Where a perſon, found uilty of forgery Forgery. 
by the court of ſeſſion, is by them remitted to ven ca- 


the juſticiary, 1. 3, 11. an indictment is there 
exhibited Bere him, and a jury ſworn, before 
whom the dec 


244 


ree of ſeſſion is produced, in FR julticiary, 


% m, ook iv, 


of all other evidence of the beittie in reſpect 

of which the jury find the pannel guilty ; o 

1 that that decree, being pronounced by a com- 

petent court, is held às full proof, or, in the ' 

; N of the bar, as robatio probata. . 

Perjury 39. Tra ry, which 1s 1 8 iy en inen 
of a falſe 1 


in the 10 of nd To e this cr 

the violation of truth miiſt be deliberately in 
tended by the ſwearer; and therefore Nb 
able allowances ought to be f given to forgetful- 
nels or miſapprehenſion, ein to his age, 
health, and other circumſtances. The: breach of 
a promiſſory oath does not infer this crime; for 
de who promiſes on dath, may ſincerely intend 
_Ibai performance when he wears, and ſo cannot be 
Pr ry laid to call on God to atteſt a falſehood. Tho“ 
an oath, however falſe; if made upon reference 
in a civil queſtion, concludes the cauſe, the 
perſon perjured is liable to a criminal trial; for 
the effect of the reference can 8⁰ LA kuther 

than the pri vate right of the parties. 


its puniſh= 40. Notwithſtanding the 1 con- 


ment; ſequences of perjury to ſociety, it is not puniſh. 
| ed'capitally, either by the Roman law, & 13. 
C. ae teſt. or by ours. e ſpecial puniſhment 

of ſwearing falſely on an aſſize, was confifca- 

tion of moveables, impriſonment for à year, 

and infamy, R. M. J. 1. c. 14.; Which puniſh- 
ment came, in the courſe of time, to be tranſ- 
"ferred to perjury in general, with a ſmall varia - 
* tion, 1555, c. 47. Ihe court of ſeſnion is 
whom, competent to perſu ury theidenter, When, in any 
Seer, Examination upon oath,” taken in * cauſe de- 


dent. e 


55 A 


* 


ae. er 


tit. 4 ce, At 


pending before;them, a perſon. appears to have . 
ſworn falſely; but in the common, caſe, that | 4 
trial is proper to the juſticiary. Subornation = 1 
perjury conſiſts in tampering with perſons who 4 
are to ſwear in judgment, by directing r 1 
how they are to depoſe; and it is puniſhed witn 1 
the pains of perjury, ſaid 1555, c. 4. Day +: 9 
41. The crime of ſtellionate, from ſtall, ality Wi 
Plin. hiſt. nat. 4. 30. c. 10. includes every nate. 
fraud which is not diſtinguiſhed. by: a, ſpe clal 
name; but is chiefly applied to conveyances of 
the ſame numerical right, granted by the. 850. ge 
prietor to different diſponees, J. 3. § f. Ste. 7 
eee ot 140. 498: 6: pugihmeny 95 l. 


appears proporaoned i — eath \eXcept- 

08s 1696, c. S- akt. r POOP | 

42. The cime of — FN the refot- wre 
2 conſiſted in the taking of any intereſt | 
for the uſe of money; and now in taking an 1 
higher rate of intereſt than is authoriſed by law. 

It is divided into uſura manifeſta,.. or direct; 

and velata, or covered. One may be guilty diredt 

of the firſt kind, either where he covenants 

with the debtor for more than the lawful i inte- 

teſt on the loan of money; or where one receives 


nnn oF a ſum- bens: it is s due, lince there- 


— 


4 


Book IV. 


by he takes a conilerdtion for the uſe of mo. 

ney before the debtor has really got the uſe of 

Under- It, 162 1, c. 28. Where à debt Wel with 
taking 3 2n uncertain condition, by winch the creditor 
riſk, en- runs the hazard ol his ſum, he may co- 
. a. renant for an higher intereſt than the legal, 
a without the ene uſury; for there, the 1n- 
tereſt is not given, merely in conſideration of 

the uſe of the money, but of the danger underta- 


Bonds of ken by the creditor. Hence, one who "lends 


bottom- 3 bottomry. the repayment of which, 
Ty. Ln upon the ſafe return of the ſhip on 
ich the money is lent, may lawfully: pms 

rate of intereſt proportioned to his Tiſk. 
inden 43. Covered ufury, is that which is commit 
ulury, ted under the maſk, not of a loan, but of ſome 
0 other contract; c. g. 4 ſale, or an improper 
8 ate +. Wadſet Thus a back- tack, which is given by 
cldelaw,i a wadſetter to the reverſer, for payment of 2 
lack. duty exceeding the legal intereſt of the 
ſum lent, is accounted a loan, theꝰ dovered un- 
dee der the contracts of wadſet and location; and 
conſequentiy infers uſury: And in | general; all 
- obligations entered into with an intention of 
| intereſt for the ule 


getting more than the legal 
of money, however they may be diſguiſed, are 


by Bt deelhred ufurious, by 759% 6. 2%. As a far- 
tim ad. ther guard againft this crime, the taking more 
than the legal intereſt for the forbearante of pay- 

men f money. merchandiſe, or other cummo- 

| dities, by way of loan; exchange, or other con- 
Po, trivancewhatever; 232 


Renn a 


Uſury, rr F 
how puni- 3 


thed ; 


rt. 1 Of Crimes, 7 493 
1597," declared to be the eſchaat of-moveables, 
annulling the uſurious contract, and a forfei- 
ture of the principal ſum lent. with the lawful 
intereſt due upon it, to the King or his dona- 
tary, with the burden of reſtoring to the private 
party, in caſe he ſhould concur in the proſecu- 
tion; the unlawful profits given by him to the 
creditor. But by the forelaid act of Q. Anne, 
the ufurious obligation is not only declared 
void, but the creditor, if he has received any 
unlawtul. profits, forfeits the treble value of the 
ſums or guods lent; |: Uſury, when it is to be er 
purſued criminally. muſt be tried by the juſti- b 


pa pe- 


but where the libel- concludes only the tent. 


ciary; 
voiding of the abe « or eee as ſeſſion 
is the proper court. + 


45. Wr in its proper en is the ojuey,* 


ng or affronting our neighbour. I 

juries are either verbal or real. A verbal inju- verbal, 
ry, when directed againſt a pri vate perſon, con- 

ſiſts in the uttering contumelious words, Which — 
tend to expoſe our neighbour's: character by 
maleing him little or ridiculous. Where chele 
oſſenſive words are uttered in the heat of a 
diſpute, and ſpoke to the perſon's face, the law 
does not preſume any malicious intention in 

the utterer, whoſe reſentment generally ſub- 
ſides with his: paſſion; and yet, even in that 
caſe, the truth of the injurious: words ſeldom 
abſolves intirely from puniſhment. It does 
not ſeem that the twitting one with natural 
defects, without any farcaſſical reflections, tho? = 
it be inhumane, falls under this deſcription, as 
theſe:1mply no real reproach in the juſt opi- 
nion of mankind; Where you injurious ex- 
preſſions have a tendency to blacken one's mo- 
ral character, ar fix ſome particular guilt, upon 


him, 


/ 


iin; and 8 deliberately re 
companies, or handed — in whiſpers to 


45 Of Crimes. Bock n. 
tho! ted in e 


confidents, it then grows up to the crime of 


Aander, agreeably to the diſtinction of the Ro- 


man law, J. 15. b 12. de in.: And where a per 
fon's moral character is thus attacked, the 
animur ' injuriandi is commonly" inferred from 
the injurious words themſelves, unleſs ſpecial 
circumſtances be offered to take off the pre- 
ſumption; ex. gr. that the words were uttered 


in judgment in one's own defence, or by way 


pl information to a magiſtrate, and had ſome 


8 
whom 

| — 
tent ; 3, 


foundation in fact. The cogniſance of flander 
- — and perhaps is to this day, proper to the 
commiſſaries, Who, as the judices Chriſtianitatis, 
were the only judges of ſcandal; but for ſome 
time paſt, bare verbal injuries, or haſty words 
uttered intemperately in riuu, have been tried 
by other criminal judges, and even by the 


its gan- ſeſſion, Næw Coll. 147. It is puniſhed, either by 


in real injury 
4 perſon's honour or dignity is affected; as 


a fine, proportioned to the condition of the per- 
ſons injuring and injured, and the circumſtan- 
ces of time and place, J. 7. & 8. de injur.; orp if 
the injury import ſcandal, by publicly acknow- 


Jedging the — and frequently the two 


are conjoined. The calling one a bankrupt is 


nat in ſtrict ſpeech, a verbal injury, as it does 
Hot affect the per ſon's moral character; yet, as 
it may hurt his credit in the way of buſineſs 
it funds him in an action of damages, which 


muſt be brought pefore the judge. ordinary. 
is inſicted byany fact by which 


ſtriking one with a eane, or even aiming 2 


blow Fithour png, ſpitting in one's face; 


nee 1 — 0 


aſſuming a coat of arms, or any other mark ot 


c. The compo- 


ing and publiing defumatoryilibels may be 
eckoned of this kind. Real injuries are tried 
by the judge- ordinary, and” puniſhed, either 
by fine or impriſonment, ET to the de- . 
merit of the offenders. 

45. After having ſhortly echten a ſe⸗ 
veral crimes: puniſhable by our law, this trea- 
tiſe may be concluded, with a few obſervations 
on criminal 3 the forms of trial, and 
the methods by which crimes may be extin- 
guiſhed. Criminal juriſdiction is founded, f. Criminal 
Ratione domicilii, if the defender dwells within juriſdic- 
the territory of the judge; for every criminal tion. 5. 
jadge muſt have a power inherent in him, "ming 
puniſhing all offenders ſubject to his jurifdic- 1 085 
tion. Vagabonds who have no 8 domi | 
cile, may be tried where-ever they are appre- 


ended. 2. Ration delicts, if the crime was con- rations, © 8 ; 


mitted” within the territory; becauſe, in this #/ii. ' 
way, thoſe under whoſe eye the fact was perpe- | 
trated, will, by ſeeing it alſo puniſhed, be moſt 
eſfectually deterred from copying after ſuch ex- 
amples, $2. Gul. c. 18.; and the juſt reſentment 

of the perſon 3 or his friends will be moſt 
amply-fatisfied, J. 28. § 18. de pan. And indeed |} 
by ſeveral old temporary acts, 1436, c. 148— 
1491," c. 28. criminals were to be tried by that 

judge alone within whoſe territory the crime 

was committed Treaſon is triable, by the Eng- Treaſon, 
liſh law, in that county alone where it is com ;: where tri · 
mitted-; But by 19. Geo. II. c. 9. it was made able. 
lawfulto try treaſons committed, anno 1745, 


in any county that the King ſhould appoint: 
and by a temporary act now expired 2 1 Geo. II. 
7. 19. treaſon committed in certain Scots coun- 


ties, was made triable en e of juſticiary. 
here: ever it n. on” CY F430 "0 Oren 
1 3 3 . 47. Ne 


£27 73s 
Y 84 


13 
. 
113 


236. . Of Grim Bock IV, 
Whatper- © 47. e trial ean proceed, unleſs the 
ſons can- perfon accuſed 48 capable of making his defence. 
not de Abſents therefore cannot be tried; not fatuous 
— — 91 nor furious perſuns, durante Furore, even for 

ma'7* crimes committed, while they were in their 

1 For 2 like reaſon, minors who had no 

ators eould not, by the Roman law, be tri- 
ere, 44. C. de aut. pra. leſt they ſhould, 
from the heat of youth, either {peak out or 
conteal that which, if it had not been ſpoken or 
concealed; might. have profited them. This 

Hug was fill farther- ſtretched by R. A 

3.6. 82515. Which exemptedall minors from 

Nee con · 

ſiders every: perſon Who is capable of dole, to 

be alſo Waden qwalißed for making his a. 

fence ina criminal trial. 
ci 40. No perſon can be impriſoned in order to 
ment of tpial for any” crime, without a warrant in wri- 
eriminals ting expreiling the cauſe, and proreeding u 
a ſUbſeribed information, 1701, g. G. unle 6 ü 
the caſe} of indignities dons to judges, riots, 
and the other offences ſpecially mentioned in 


Bail taken the ſtatute. Every priſoner committed in or. 
in criwes der to trial, if the crime of which he is aconſed 
. be not capital, is intitled to be: e 


bail, the entent of which is to. b iſied by 
the judge, not exceeding 6 οο mer! Scots for 
2 Nobleman, zoo for a landed gentleman, 
Alco for any other gentleman. ox, burgaſs. and 
zes or any other inferior perſon ibid.; which 
„ 
A crimi- 20 tidy 11 Att. A461 1 
nal may ſuns who, either from the nature o the . 
inſiſt for with which they are charged. or from their 
ib tial. low circumſtances, eannot procure bail, may not 
ain 5 Forever in priſon ee as 


a0 


beer. 2e . 


Tit. 4. 8 | Of Grimes, 7 497 


by, the ſaid act 1701, to every ſuch priſoner, to 

y to the criminal judge, that his trial may 
th brought on. The judge muſt, within twen- 
ty-four hours after ſuch application, iſſue let- 
ters directed to meflengers, for intimating to 
the proſecutor to fix à diet for the priſoner's 
trial, within ſixty days after the intimation, under 
78 55 n of wrongous impriſonment: And if 

1 does not inſiſt within that time, 

if the trial is not finiſhed in forty days more, 
ben carried on before the juſticiary, or in 
thirty, when before any other j Jude the pri- 
ſoner ia, u n a ſecond appl plication, etting forth 
that the legal time is pe, intitled fo his 
freedom, under the fame penalty. | 1 

49. Upon one's committing any of the rb. Prec ;ecogni- 4 
fer. cximes, it is ufual for'a jule of the peace, ge, 1 * el 1 
ſheriff}, or other Judge, to'take a recog nition wal. Jl 
of the facts, i. e, to examine thoſe who Wen il 
preſent at the hint act, upon the ſpecial | , 1 
circumſtances attending it, in order to En 
whether there is 17 for a trial, and to ſerve 8 
28 a direction to the proſecutor, how to ſet forth 1 
the facts in the libel; but the perſons examined 1 
may inſiſt to have their declarations cancelled, bl 
before they give teſtimony at the trial Juſti- \ethod of 
ces of the peace, ſheriffs, and magiſtrates of bo e ba 
_ roughs, are alſo authoriſed to receive informa- circuit- 
tions, concerning crimes to be tried in the cir- courts, 
cuit-courts, which informations are to be tranſ- 
mitted to the juſtice · clerk, forty days before 
the ſitting of the reſpective courts. This me- : 
thod of rope up of dittay is ſubſtituted, by 1 
8. 4. c, 16-5 3. 4 in place ot the old one, by the 10 
ſtreſs (trailtis) Lad porteous rolls, mentioned / 
1495, c. 99; ſee Shene, voce Traiſtis. To diſ- Penalty of 
FER Sroundleſs criminal trials, all proſe- proſecu- 

ö R. FY. N cutors, tions, 


| tions, diſſer much from thoſe P 


+> 
- FO UE NN 4% 
"= | . * 


Tag; ei- 
| ther by in- 
dictment 
or crimi- 


ceeding the ſtatutory, UI... 3a 12% min TAY! 


$0 | 6 1 TY 
498 Of FR Book IV, 


ONE) 0 een 
. cutors, where the def ender was ab bſc olved. were 
e c>ts, as wake ould be e 
T ES Were 


3 ju e tf 5 | 
_ 4, e e divid = N 
e 5 King“ ? 

8 OR pkg 4 ue 4h! A ormer 
was made able. in, the pa 120 reof, > 1579, 
c. 78. Theſe 50 1 V. Warrant the 
preſent practice, of condemning v Fötiqus r0- 
ſecutors in a pecuniary; mulch, t zough 5 EX» 


50. The forms of, trial an, 15 nal accu a 
erved. in civil 


actions, it we except the caſe of ſuch, crimes as 


the court of ſeſſion -is;competent. to. A and 0 fel. 


ſier offences tried bef re inferior 0 'The 
trial okcrimes proceeds, FRET upon indictment, 
which 3 18 ſometimes, ed, wh en (the, U g de 
tried is in priſon 885 be enen Tk. wing 


nal letters. fromm he net o 1 42 0 ſticiary, In ther: 47 


th ender mut ws 0 
the inlictment or 7 5 and 5 fy 1 fo 
Witneſſes to be brought againſt him, e 
| perſons who are, to paſs o th ic Wars, 77 
be 446 e u 12 id 


being ſo ſerved, and 1 a7 9 
Caution to When che trial prpecce ber l 1 


be found 


by the rs PG the 1 18 bs 0 hs bh ER ben 19 0 


vate pro- 


ſec utor, 


and . 
the acfen-. 
der. . 


77 


8 


uſtice cou a 4; {Al 
teen free 0 ouſt, 15 7 his 
EATANCE. 


the private, bunte een 


y 

red; . VA N And Pit he gives Dont 5 

the days of the charge, he may be DER 
rebe 


Tir, $45.7 Of Crimes. | 499. 


( 


- 


rebel, 1 which ; infers the for feiture of his move- 


MEHR ohr i 1-42 


r e 


ſociates, ere not cited in virtue of any ſpecial Plices mult 
warrant bene in the criminal 8 8 _ 
names were'only inferted in a bill ot writing tO ters, 
which the letters referred; and might be ſtruck OP 
out at the rmefſent <3 Jeafure. As meſffen ers, : 
by an abuſe of thi, frequently ſuffered de- 
linquents to eſcape 105 Mboey, it was enacted, 

by 15/9, 4. 76. that all the perſons to be tited 

ſhould be ſpecially mentioned in the  Fody of 

the eri Ketten args adhd; 

52. That part of” cle zock älment br of the criminal 
criminal letters, which contains the ground of letters 
the 5 againſt the defender, ind” the na- noir 

M dk gree bf 17 uniſhment he ought too 
8 called” t 770 ee All libek ' muſt be 
ipectal;” fetti a fofth't 
the Füllt, and the! articvlat place where 
Ke done. The time of N MT, 
I 4 75 de nbelled in more OY 
Iternative as to theinoarh, ; 
1 {Bat the defender will be 
4000810 95 Lthat upbn certain days of the 
time Nbelfed, bewis 4b, 154 0 ſuch proof, 
the liber 4c arne 28 bulk kern as to theſe 
days. The heceffty"df ſpecial Hbels obtained 
in Our r forhiet law, not only in the trial of prin- 
on crithinall, but o f aceellorles ; but; asfit : 
was Hot practicable in mot cafes, 'to libel upon Seept a. 
on prect Leircumſtances of cen that might gaiolt ac. 
0 fo roof, libels'ag4inft 26ceflotics were cflories. 
alete Bf 1 B 25 y mentioned, in 
= that ch 17757 + 1h colecaed were oily, 
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AS 
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| excul 
an. -' nefſes in proof of his Sofen 


the ſame day of appearance, with that of the di 

indictment, or criminal letters. As the right of p. 

the defender to prove his defences ought to Ml cl 

be as ample and extenſive, as that of the pur. IM cu 

ſuer to prove his libel, letters of exculpation di 
ought. not to be refuſed on any relevant de. Wl re 

"Fg fence, though ſuch defence ſhould: be incon- ve 


— 


| be ſo laid, as to cut off the defender from eve- by 
Diets f 7/04, Lhed 


& %# — 


Deſc ei if ing acer | '$h 2: | 
dhe ders if uo accuſer, appears, their effec . 


proſeeutor appear informal or if Ke beditden 

of the: proof, from the abſconding or abſence 

ok a neceſſary witneſs, the court willif upon 2 

mouan made by: him, deſert. the diet pro! ls 

et? tempore; after [which new letters become 

alſo mecęſſary. A defender, ho does hot ap- 

= | ex on the day to which he is, cited; is decla- 
tec fugzſtive in couſcquence of which, his ſingle 
ceſcheat falls. The defender, after his appear. 
5 | ance in court, is called the pannel. a N i 

dane. -55- The tre things to be chiefly regarded in 

"+. 4 Criminal: libel, 6, 1. The relevancy of the 


ning the ©. in oy oy Ns ASP, 3.8 me Or che 
relevancy; facts i. e. their fufficiency to infer che conclu- 


fan e. Their truth. The conſideration of the 
firſt belongs to the judges of the court; that 
| of 


GWG eee eee 


b corel f „„ 


of the other, to the jury or s In trials 
before the juſticiary, after hearing counſel on 

both ſides upon. the, relevancy, + informations 
hing inde, (ere, by 1695, c. 4. directed to be 
offered to the court's; But, by the late juriſ⸗ without 
diction - act. 20, Geo. II. f 41. the judges, after the ritten in- 
pleading, ee t ereof made up by the _ 
derk,-may forthwith/pronounce their interlo· 
cutor; reſerving power to themſelves, in caſes af 
difficulty; to direct informations, either on the 
relevancy: of the libel, the import of a ſpecial 
verdict, the degree of puniſhment, or any o- 
ther matter that may be edged: for the pony: 
nel. before judgment. 

56. If the fads -libelled W ou NL RFA 

the pannel is diſmiſſed from the bar; if rele- 
vant, the court remits him to the knowledge 
of an aſſize. The word 4% % (from ai, lets ade, 
tled ot eſtabliſhed) has different ſigniſtcations: 
It is ſometimes taken for the ſictings of 2 court; 
ſometimes for its regulations or ordin: 1 
ſpecially thoſe that fix the ſtandard of weights 
and mtaſures; and ſometimes it ſigniſies a 
jury; either betcauſe juries conſiſted of a fixed 
determinute number, or becauſe they continu- or jury. 
ed ſitting kill they: roc their verdict; 

ſee; Slene , voce Aa. A jury oraſſize conſiſts of 
fifteen ſworn men (juratores), picked opt by the 
court from a greater number, nat exceeding 
forty- Hive, 1579. c. 76.1587 c 88. Who 
have been ſummoned for that purpoſe by the 
ſheriff, and given in liſt to the defender, at 
ſerying him with a 3 of his libel. 


57. Anciently. no rſon- could be cette All _ CY 


ed of the ſmalleſt offence,” till he was found ber cg rage 


sully W jury of bis eee And tho? tried by a 


i Q 3 101 4 no. jury. 


\ 


Tis 
7 
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nom for more than a century ** inferi- 
or judges have tried leſſer breaches of the peace 
de plano; yet, to this day, all proſecutions of 


a higher nature, Whether before the ſupreme or 


inferior criminal courts, muſt proceed by jury: 


And noi trial, even for a blopdwit, if purſued 
before the juſticiary, can he carried on without 
a jury. In the trial of crimes competent to 


the court of ſeſſion, the fifteen, judges may 


well be conſidered in the character both = 


Probation 


Oath of 

party. 
10 
2211 


n n 


court, and of jur ß 


58. Crimes cannot, like debts, be referred | 
of crimes, to the defender's oath; for no, perſon is com · 
pellable. to ſwear againſt himſelf, where, his life, | 
limb, liberty, or eſtate is concerned; nor even | 
in crimes which. infer infamy; becauſe one's | 
good name is, in right eſtimation, as valuable as 
bs life! The law is however forced, i in the 
crime of uſury, to depart from ſome of its com- 


mon rules, that the crime may be brought to 


light. Where the uſury is nee on z Writ... 


ten obligation, in the hands of the detender, 


the purſuen may, by an exhibition, force him 5 


Extrajudi- 
rial CO- 7 


a by 


to produce it in evidence of the 2 con 


ovate] .trary2 to the rule, e m tenetur e e 270 7 
gund 


menta contra: ſe. And where. it is not 
upon writing, the crime may be proved by . 
ufurer's.own,;oath, notwithſtanding the Tale, 
nem tenetun jurare in ſuam e ee 1600. 
cai991 Crimes therefore ATE. - int Eenctal, 
caſei proveable only by. the 050 ae Nee: 
confeHOn, or by writing; or by. witneſſes. Vs fe 
3 ee unlels it is ad 151750 / 
ingudgment,; can be admi 
evidence e ee C 
1 T9810 :75: 51 * iht HHH: Th OF „is 
29 6 | 


c* , - RS. : X * 2 g N : 1 
oe "no nd ot” > -er. nu © 
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in open court, in preſence of of tlie aſſize or jury, 
as Well as of the pannel, 1587, c. 90. A judi- Judicial 1 
cial confeſſion ought to be received with all the onfefton. | 
qualities that the pannel has thought fit to ad- 8 1 


jeck to it; ſo that the proſecutor, who pleads 
upon one part of it, muſt admit the whole. proof by 
Proof by writing is ſeldom uſed, but in uſury, writing. 
forgery, and perjury. | Tho“ in deforcement, 
the written execution of the meſſenger or oſſi- 
cer is ſufficient evidence of the violence, inall 
civil queſtions concerning the validity of the 
diligence, till it be declared falſe; yet in a cri- 
0 mild trial moved againſt the deforcers, the 
meſſenger's execution, who is à party intereſt - 
eck in the proſecution, is not regarded. 
2 SIP! Alk objections relevant againſt a witneſs Proof by 
in civil cafes; are alſo relevantin'ceriminal. No witneſſes. 


crime would be frequently © impracticable;+iif/ 


- witneſs is admitted, who may gain or loſe by lntereſted 4 
the event df the trial. Hence, in the crime witneſſes. i 
© of fury, the teſtimony” of him who has gi- | 9 
ven the unlaw ful profits is rejected, becauſt he 1 
becomes a gamer by the conviction of the uſu- iq 
Ta ng 6 6. re In deforcement, the perſons 1 

red by ebe meſſenger to atteſt the exe - 1 
rs art in ſome ar parties, violence be- 9 
ing commonly uſed againſt them, as well ass a: i 
Selnſt che meſſenger} yet as che proof of the | 
their evidenee were Fejecten, the law conſiders | 
the meſſen fer” as the only party againſt whom. 1 
the violends is intended, and therefore reqei ves 1 
chs elke 'of the witneſſes, tho they H,! ' 
be beuten. Snot criminis, or aſſociates in the Seen 01. 3 al 
fame crime, are not admitted n ainſt one ano- minis, 1 


1155 except either in crimes againſt the ſtate, 
5 treaſon; ; in gecult crimes. where other wit- 
neſſes 
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neſſes cannot be Ws. As forgery ;' or in thefts er 
depredations committed in the Highlands, 2 

— Geo. II. c. 34 $ 21. The teſtimony of *% 

jured. private party injured may be received againſt 

ne annel, where the King's Advocate is the 
nin proſecutor, if, from the nature of the 
crime, ; there mult needs be a af of witneſs 

bes, as in rape, robbery, c. 

Moſt two 169: Where a crime is to be proved by 3 

witneſſes Tal circumſtances connected together, every 


—— 


concur to one of Which makes a part of the ſame crimi· 


each ad. nal act, a ſingle witneſs to each circumſtance 
is ſuſſicient evidence. But it may be doubted, 

- whether this ought/ to obtain in crimes re-ite- 

rated by Sh criminal acts: for if a ſingle 
witneſs ſhould be deemed ſuſſicient in ſuch caſe, 
for proof of each ſeparate act, it would deſtroy 
bone of che ſtrongeſt checks by which the 
ti  tatimony of falſe !witnefles may be pig ne 
ſee 7. Guly HI. c. 3. §. 4. Formerly, the de- 
Poſitions of witne be, in all trials — the 
criminal court, were reduced into writing; but 

that practice is aboliſhed by 2. Gea- II. c. 19. 

unleſs where the libel concludes death or de- 

Proof by-: membration. Crimes which; by their nature, 
Lopes hardly admit direct evidence, maꝶ be proved by 
tion. preſumptive; and theſe preſumptions ought. 
from the ſeverity of the concluſion in, criminal 
trials, to be ſo pregnant as neceſſarily to carry 
conviction along with them: But where a crime 
is to be tried only ad civile effettum, e g. 
Vbere a proceſs of adultery is brought for ob- 
taining a divorce; more flender: prefumptions 
will be received; ſo that the ſame proof that has 


been judged ſufficient for procuring a divorce 


befork the .commilſaries, 'may be caſt, if the 


efrime Gould be after wards tried criminally. 
61. After 


61. After all che witneſſes have been exas 
mined in court, the aſſizers are ſhut up in a room 


by themſelves, where they muſt continue, ex- 
cluded: from all correſpondence, till their ver: verdia 
dict or judgment be ſubſeribed by the OM of aſſize. 


(or chancellor), and clerk, 1587, c. 91. 
1672, c. 16. art. 8. concerning the juſtices 


court; and according to this g the 


court . ſentence, either abſolving or 


conde It is not neceſſary, by the law of 


Scotland, that a jury ſhould be unanimous in 


finding a perſon guilty; the narroweſt majority 


is as ſufficient againſt the pannel, as for him. 
Juries cannot be puniſhed on account of an er- 
roneous verdict, either for or againſt, the pan - 
a hnt tho). 28 by our former law, for 

vin 


— aſſane, conſiſti 
men paſſeſſed of land- 


of twenty-five gentle- 
tes; and was punii 


bximpriſonment for a year, forfeiture of moye- 


ables, and infamy, R. M. I. 1. c. 14. $ 2. 6 
1475, f. 64. But theſe aflizes of error 


Sena voce Aſiſa and they are declared a 


e een 5 % c hs 9, 


Gmina I ! Ou nr 4 TIEN! 


Vant _-_ a — pa which. reaſon 8 are matters of 
Daene the inqueſt; Jer. in many caſes, . 


they judge alſo in matters of law or x PA 
Thus, tho an ohjection againſt a witneſs ſhould, 
be epalled by, the court, the aſſizers are under 
na neceſſitꝝ toi ve more credit to his teſti Neu 
1 t NAG in I trials ot 


oy 
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gainſt clear evidence. This Aſſize of 
3 error in an aſſize was tried, by error. 


have beęn, at no period, much in uſe, ſee 


138 


nefles. A general verdict, is that Which finds, 

we, in general terms, chat the pannel is guilty or 
nao guilty, or that the Tibel;: or defences are 

35 roved or not proved. Fo Im a ſpecial verdict, the 

Jo finds certain facts proved, the import of 

| Which * bo be- afterwards icon + by, the 
court; : Erba bert He 2017 pi 
Sentences 27! WHt By dur old laws the ſheriff was-confingd 
within tO 2'definite time, inpronouncing andexecuting 

what ſentence on certain criminals. Whena murderer 


time, to Was taken red-hand, i. e. 
ted. 


be Of c. Book w. 


* ab ©.» 


and kth where ſpecial facts are not libelled, the 
jury, if they return a general verdict, are indeed 


Judges, not only of the truth, but of the rele- 


Fancy of the facts that are ſ worn to by. the wit- 


criminal act, it behoved ——— — — 
try him, but to execute the ſentence within 
three ſuns; whereas, if be was ap 

e intervallu, forty days were allowed for that 
\ 2 1426, c. 001491; g. lt 
was afterwards provided, by 1695, c. 4. that 
in all caſes where the ſheriff. was. tied down to 
do juſtice in three ſuns, ſentence might be exe- 
cuted at any time within nine days, provided 
it had been pronounced within three. But by 
our preſent law, criminal judges nat only; may, 
dut muſt, ſuſpend for ſome time the execution 
of ſuch — as aſſect life or limb, that ſo 
condemned criminals, whoſe caſes deſerve fi- 
vour, might have acceſs to apply to the king 
for merey.¶ No ſentence of an court of, judy 
caturt, ſouth of the river Forth, importing: ei- 
ther capital or corporal puniſhment, could h 
executed in leſs than thirty days; and. it north 
of it, in leſs th cha , after: the: Hate vf: the 
9 by 11. Gen. I. c. 26. §S 10. This all, 


apprehended in the 
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in fo far as it concerns corporal puniſhments, 
leſs than death —ů— e. g. whipping, 

s. is altered; ſo that judges may noṽ b 
zutict cheſe, eight days after ſentence on this 
fide Forth, and twelve yd after ſentence 92 | 
ene II. . J. en Aa.;capt * 
54. Crimes are Ain gat ed, + er By. the Extifidton 
9. criminal; both becauſe a dead per- of crimes 


ſon can make no defence, fo that his trial is truly by death; 


upon the hearing of one fide; and be- 
cauſe, tho” his guilt ſhould be ever ſo notorious, 
he is after death carried beyond the reach of 


a} 


human penalties, and eonſequently continues no 


longer an object of correction, n 7 e. 
ä puniſhment : Ds . .. 5. 
therefore can have no effect, but to puniſh the 
innocent heir, eontrary to that moſt equitable 
rule, enpa tenet ſuos autoren. . Orimes 

i by a remiſſion from the 8. „ l. 


may be extin 
. But a remiſſion, tho it ſecures the fon. 
delinquent from the public reſentmenty the . | 
ereiſe of which belongs to the crown, cannot 
cut off the party injured from his claim of da- 
mages, over which the crown has no prerogative. 


lowed to plead a remiſſion, till he had given fe- 
curity to! ſatisfy the private party, * c. 
1620, c. .; and in the caſe of flaw „ 
behoved the wife or the executors . <a 4. | 
ceaſed; Who were intitled to chat ſatisfaction, WERE 
or ab ix is ealled in the ſtile of out ſtatutest a. 
ſytkment, to ſign letters of flaino, achenowId -.. 
ging that they had received latisfaction, before 
yy remiſſion could be granted torthe-flayet, 
1992, k. 15S. No, 11593; 6. 174. Whoever 
efore- rh on Fer * liable; in 
4 Db, * * | damages * 


8 
4. 


£ ably- to this diſtinction, no perſon was Al- = . 55 21 


„ 


% Of Gin, Bock i 
$13 dit 

to the private profectitor” in the ſum 

manner, As if eee ound gem, 


Ads of in- Ven general acts of indemnit) paſſecl in par. 
decnitf. Hament, cho they ſgcureagaiuff fueh penalties 


25 lay ioflies Upon tue criminal, merely pes nn 


ert Tos 5 eden 4. 
any claim competent to 
79 1 in dane of damage 5 


7 
Di As ian If 


j Me 55 1 8 5 — roper- 
| fat to affe blic peace, be ex- 
n 1hed, either by the private purey's ex- 
offence ; * pre Ay. forg iving them;” or by his (being recon- 
Filed ech offender” after receiving th injury. 
Hence "ariſes: the rule, diffimulatione follitir in 
* 35 4 12 where 9 is — gher 
7 PR 70 nature; 7 rty in ough- mi 
1 om che eee geeh ſo e "his? —4— 
in tefeſt is concerned. cannot preclade the King 
"Advocate; or procuracof Kfcal;' fr6ni"infiſting 
"8d windiftant publicam W OE, Df gr bi 
66, Crimes are alſo extingiiſhed-! by pre- 
Neeb fg tion, which operates by tke mere lapſe of 
tim mel Vithout any act, either öf the Sovereign 
gr of the private ſufferer. Crimes. preſeribe, 
both'by'the Roman liv, L. 12 C adi Corn d. 
] 2% ab by the”*ciifitin of 8cotlind;''(ſe 
short pre. Maciinz. iu. in. Preſcription), in twent) 
1 fcription of years; but in Albers 6.4 the preſcription 
_—— by is Hmited by ſtatute to a ſhorter time. No per- 
ſlatute; ſon can de proſecuted upon the act againſt 
2 eng, op impriſonment, after three years, 
= - b 170½ f. 6. High treaſon, committed within 
A his y's dominions, ſuffers likewiſe a tri. 
| _ ennial preſcription, if inditment be not found 


* - 


6. : = 1 


+ > 
_ = 
0 * 
= 
- — 
9 * DS . A 


- | agaiul 


Ee? 


£Z © > 


— 


Fn, 


* 
muß 


” 
— 


„e fob. ae 


1 A 99 


inſt the traitor by a grand jury within that 
he, 7 Rub I. I. 3. 185 All 1 0 broughs- 


; upon any _— Was made. or to be made, 


where the penalty is ee to the crown, 0 Th 


expire in two years after committing the of - 
fence, and where the penalty es to the crown 

or other proſecutor, the proſecutor muſt ſue 
within one Year, an e crown within two 

years after that year ended, 31. £62. c. 5.: And 

ihis, though an Engliſh act, affects Scotland, as 

it limits all the penal Britiſh ſtatutes paſſed 

fince the union, which concern this part of the 
united kingdom. Certain crimes are, without N 
the aid of any ſtatute, extingui iſhed fy: a ſhort - Pye. 
er preſeription than twenty 5e years, | Fe . our old 

law, R. 430 4 0 in I caſes of rpc rob 

ery; and hame: ſucken, the party injure 

not heard, after a Ailence of Parry an ur hou 
from a preſumption, that perſons could not be 
ſo groſshy - injured, without immediately com- 
plajni ing; And it is probable, that a ,proſecu- 
tion for theſe, crimes, if delayed for any, con- 
ſiderable time, would be caſt, eyen at this day, 

or at legſt the puniſhment reſtricted. Leſſer 
1 injuries ſuffer alto a ſhort preſcription; w % 7 
5 - forgiveneſs, from the nature of be ed 
offence, and the filence of the party. The 
particular ſpace of time ſufficient to eſtabliſh 
this, preſumption, muſt. be am Om by che 
judge, according to eee . 
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ASSTETIATE of adju- 

dications, Page. 255, 257. 

Hiding by writings, either ſimr 
ple or- qualificate, 487. 

IAbence, decrees in, 455, 456: Per» 
ſons cannot. be tried 4 
in abſence, 496. 

Acceptance of bills, 289, 284. 

Acceſſion: 108. 12. 

Acceſſory-in- crimes, 47 1,498, 503, 

Acceſſory actions. e . 

fecomplices miuſt be ſpecially men- 
tioned in criminal letters, 499. 
Can an accomp. 
as à witneſs, 50. 

Accounts of merchants, their pre- 
ſcription, 34. "OP bay: es- 
batwe, 442. 

* for a proof 452. AR before 

wer, 422. 

See indemnity, parliament, 

- ſecetunt, '&6. 

Adio, with its — diviſions, 
417.—437. Attio directa ef 
contraria, 231. Actions pro- 
ceeded anciently on brieves, 
- 437+ Now, on ſummonſes, 438. 
Actions which 


need no ſum- 


mons, 439. Concburſe of ac 
tions, 10. Accumulation of ac- 
tions, 439-440: When is an ac- 
tion faid; to ſſeep, 436. short 
preſcription of certain actions. 


346. 
F ok action of, 76; 77. 4 
Adj udication, decree of, ſubſtituted. 

in place of appriſing, 253,— 
2585. Special adjud. 253, gene - 


fal, 57. Adjud. led before the 


Ww noag tag 5+ 
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1 4 
# * 8 
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116 4 *z 1 * * 
«+ > 171 = 2 47 
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Adjud con na. e Jacen- 5 


ien 25 $5287 » Adjud. in 
implement, 256. 23 ,” - 


Adminicles in wriupg. 433. 
Aadniniſtrater in Mon Bog 87... 
RT Admiralty, high court of: its oY 


diction, 32, 33. Admiratde- 
pues, 32. 


| . Gmple and ug gotoue, ld, 


484. Adult, a. gung: of; di- 


vorce, 73, 74. 


Aduocafian, letters, of, aa. 3 ? 
Ait, 63. See confanguinity <' 
be NH 1 F i en 
ibi, 4909s 409% LOTS 
Aliens cannot holda 


b 
.without 2 
416. : 

Aliment; otalimony, ablgationof, 
detween parents and Chilqres, 

267, 268. By an elder brother. 
with reſpect to his: Younger, 

268. Alim. to the heit in a. 
ward fee, 144- extended .in fa. 
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